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� ,�� ,QWURGXFWLRQ���������������������������������������������������������������� ���
$�� 7KH�7UHQG�LQ�5HTXHVWV�IRU�3ODLQWLII�(6,�������������� ���
%�� 7KH�$UJXPHQW�IRU�$FNQRZOHGJLQJ�

WKH�'LIIHUHQFH�%HWZHHQ�3HUVRQDO�
DQG�%XVLQHVV�8VH�RI�7HFKQRORJLHV�
DQG�&RPPXQLFDWLRQV������������������������������������������� ���

� ,,�� /HJDO�6RXUFHV�DQG�&DVH�/DZ������������������������������������ ����
$�� 7KH�5XOHV�RI�&LYLO�3URFHGXUH�DQG�1RW�

5HDVRQDEO\�$FFHVVLEOH�'DWD�������������������������������� ����
%�� 7KH�6HGRQD�3ULQFLSOHV�DQG�&RRSHUDWLRQ�

3URFODPDWLRQ�������������������������������������������������������� ����
&�� /RFDO�-XULVGLFWLRQDO�5XOHV�LQ�)HGHUDO�&RXUW�������� ����

��� 9DULRXV�-XULVGLFWLRQV�������������������������������������� ����
��� 1RUWKHUQ�'LVWULFW�RI�&DOLIRUQLD���������������������� ����
��� 'LVWULFW�RI�'HODZDUH��������������������������������������� ����
��� 0LGGOH�'LVWULFW�RI�)ORULGD������������������������������ ����
��� 'LVWULFW�RI�.DQVDV������������������������������������������ ����
��� 'LVWULFW�RI�0DU\ODQG�������������������������������������� ����
��� 'LVWULFW�RI�1HZ�-HUVH\������������������������������������ ����
��� 6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN���������������������� ����
��� 1RUWKHUQ�'LVWULFW�RI�2KLR������������������������������ ����
����0LGGOH�'LVWULFW�RI�3HQQV\OYDQLD�������������������� ����
����:HVWHUQ�'LVWULFW�RI�3HQQV\OYDQLD������������������� ����
����0LGGOH�'LVWULFW�RI�7HQQHVVHH������������������������� ����

�,ULV� +DOSHUQ�� (VT��� 'HQYHU�� &ROR��� 5LWD� %\UQHV� .LWWOH�� (VT��� 'HQYHU�� &ROR��
0V��+DOSHUQ� DQG�0V��.LWWOH� DUH� SUDFWLFLQJ� DWWRUQH\V� LQ� SODLQWLII� HPSOR\PHQW� GLV�
FULPLQDWLRQ� ODZ�� 7KLV� FKDSWHU� UHSUHVHQWV� WKHLU� SHUVRQDO� YLHZV� RQO\�� $OO� RSLQLRQV��
UHVHDUFK��FRQFOXVLRQV��RU�HUURUV�DUH�WKHLU�RZQ�
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����:HVWHUQ�'LVWULFW�RI�:DVKLQJWRQ��������������������� ����
����'LVWULFW�RI�:\RPLQJ�������������������������������������� ����

'�� ,UUHOHYDQFH��3DUWLFXODULW\��DQG�2YHUEUHDGWK��������� ����
(�� )HGHUDO�5XOH�RI�(YLGHQFH���������������������������������� ����
)�� �*HQHUDO�3ULYDF\�&RQFHUQV���������������������������������� ����
*�� &ULPLQDO�DQG�2WKHU�8QÀDWWHULQJ�&RQGXFW�

6XFK�DV�6XEVWDQFH�8VH����������������������������������������� ����
+�� 8QGXH�%XUGHQ������������������������������������������������������ ����

�,,,�� &RQFOXVLRQ������������������������������������������������������������������ ����

,��,1752'8&7,21

$V�HDUO\�DV�������WKH�QXPEHU�RI�FHOO�SKRQH�XVHUV�LQ�WKH�8QLWHG�
6WDWHV�VXUSDVVHG�WKDW�RI�FRQYHQWLRQDO�ODQG�EDVHG�OLQHV���,Q�������
VDOHV�RI�VPDUWSKRQHV��IDFLOLWDWLQJ�ZKDW�VHHPV�OLNH�QHDUO\�XELTXLWRXV�
DFFHVV�WR�D�FRUQXFRSLD�RI�HOHFWURQLF�DQG�:HE�EDVHG�FRPPXQLFD�
WLRQV��H[FHHGHG�HYHQ�WKH�VDOHV�RI�WKHVH�HDUOLHU�FHOO�SKRQH�PRGHOV��
UHDFKLQJ�������PLOOLRQ²�����PLOOLRQ�PRUH�WKDQ�WKHLU�SHGHVWULDQ�
SUHGHFHVVRUV���)DFHERRN�LV�WKH�PRVW�YLVLWHG�ZHEVLWH�LQ�WKH�ZRUOG��
ZLWK�LWV�OHJLRQ�RI�XVHUV�GHYRWLQJ�D�FROOHFWLYH������ELOOLRQ�PLQXWHV�
D�PRQWK�WR�WKH�VRFLDO�QHWZRUNLQJ�VLWH���7RGD\��ZH�OLYH�LQ�D�ZRUOG�
FRQWLQXRXVO\�PHGLDWHG�E\�WKH�XVH�RI�HOHFWURQLF�GHYLFHV�DQG�GLJLWDO�
LQWHUIDFHV��&HOO�SKRQHV��H�PDLO�DFFRXQWV��EORJV��VRFLDO�QHWZRUNLQJ�
ZHEVLWHV²WKH�OLVW�VHHPV�XQHQGLQJ��1R�ORQJHU�DUH�IDFVLPLOHV�DQG�
WKH� 3RVWDO� 6HUYLFH� WKH� SULPDU\�PRGHV� RI� H[FKDQJLQJ� ³ZULWWHQ´�
FRPPXQLFDWLRQ��$QG�LQ�D�KRWO\�FRQWHVWHG�HPSOR\HH�ULJKWV�ODZVXLW��
WKH\�PLJKW�QR�ORQJHU�SURYH�WKH�PRVW�IHUWLOH�VRXUFHV�RI�GLVFRYHU\��
ZKHWKHU�HOHFWURQLF�FRPPXQLFDWLRQV�FRQVLVW�RI�D�GHIHQGDQW�FRUSRUD�
WLRQ¶V�LQWHUQDO�FRPPXQLFDWLRQV�RU�WKH�VHHPLQJO\�FRQVWDQW�PXVLQJV�

�-DPHV�6��*UDQHOOL��&HOOSKRQH�1XPEHUV�2YHUWDNH�/DQG�/LQHV��/�$��7,0(6��-XO\�
����������DYDLODEOH�DW�KWWS���DUWLFOHV�ODWLPHV�FRP������MXO����EXVLQHVV�¿�FHOOSKRQH��

�%ULDQ�;��&KHQ��6PDUWSKRQHV�)LQDOO\�6XUSDVV�WKH�)HDWXUH�3KRQH��1�<��7,0(6�
%,76�%/2*��$SU������������������$0���KWWS���ELWV�EORJV�Q\WLPHV�FRP������������VPDUW�
SKRQHV�¿QDOO\�VXUSDVV�WKH�IHDWXUH�SKRQH���VHH�3UHVV�5HOHDVH��,'&��0RUH�6PDUWSKRQHV�
:HUH�6KLSSHG�LQ�4�������7KDQ�)HDWXUH�3KRQHV��DQ�,QGXVWU\�)LUVW�$FFRUGLQJ�WR�,'&�
�$SU�������������DYDLODEOH�DW�KWWS���ZZZ�LGF�FRP�JHWGRF�MVS"FRQWDLQHU,G SU86���������

�%LDQFD�%RVNHU��)DFHERRN�0RUH�3RSXODU�7KDQ�$Q\�2WKHU�:HEVLWH²%\�$�/RW��1LHOVRQ��
+8)),1*721�3267��6HSW������������������$0���KWWS���ZZZ�KXI¿QJWRQSRVW�FRP������������
IDFHERRN�PRVW�SRSXODU�ZHEVLWH�QLHOVHQBQB�������KWPO�

&+����
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RI�D�YLFWLP�RI�GLVFULPLQDWLRQ��WKH\�KDYH�LQGHOLEO\�VWDPSHG�WKHLU�
SUHVHQFH�RQ�WKH�GLVFRYHU\�SURFHVV�

(OHFWURQLFDOO\� VWRUHG� LQIRUPDWLRQ� �(6,�� LV� DQ� LQFUHDVLQJO\�
SURPLQHQW� IDFHW� RI� PRGHUQ�GD\� HPSOR\PHQW� ODZ� OLWLJDWLRQ�� ,Q�
WKH�HPSOR\PHQW� ODZ�FRQWH[W�� OLWLJDWLRQ�SLWV� D� FRUSRUDWLRQ� �XVX�
DOO\� WKH� GHIHQGDQW��� DJDLQVW� DQ� LQGLYLGXDO� RU� FODVV� RI� SHUVRQV�
�XVXDOO\�WKH�SODLQWLII�V�����%RWK�VLGHV��KXPDQ�DQG�FRUSRUDWH�DOLNH��
DUH� FRPLQJ� WR� UHDOL]H� WKDW� GLVFRYHU\� RI� (6,� LV� FUXFLDO�� ZLWK�
�H�GLVFRYHU\�UDWKHU�PRUH�OLNHO\�WR�XQHDUWK�UHOHYDQW�FRQWHPSRUDQH�
RXV�FRPPXQLFDWLRQV�WR�WKH�OLWLJDWLRQ�WKDQ�D�PHUH�VHDUFK�RI�SDSHU�
UHFRUGV��%XW� IURP�D�SODLQWLII¶V�SHUVSHFWLYH�� LW� LV� DOVR� LPSRUWDQW�
IRU� WKH� ODZ� WR� UHFRJQL]H� WKDW� WKH� SODLQWLII¶V� (6,� GLIIHUV� VWUXF�
WXUDOO\� IURP� WKDW� RI� WKH� GHIHQGDQW¶V� IRU� DW� OHDVW� WKUHH� UHDVRQV�

��� 3XWDWLYH�SODLQWLIIV�� XQOLNH� HPSOR\HUV�� W\SLFDOO\� GR�QRW�
FRPPXQLFDWH� IRU� WKH� VDPH� UHDVRQV� RU� ZLWK� WKH� VDPH�
SXUSRVH� RQ� WKHLU� SHUVRQDO� GHYLFHV� DQG�:HE� DFFRXQWV�
DV�FRUSRUDWH�GHIHQGDQWV�RU�WKHLU�DJHQWV�

��� 3HUVRQDO� GHYLFHV� KDYH� GLIIHUHQW� WHFKQRORJLFDO� FDSDFL�
WLHV�WKDQ�WKH�LQIRUPDWLRQ�PDQDJHPHQW�V\VWHPV�XVHG�E\�
HPSOR\HUV�

��� 0RVW� HPSOR\HUV� KDYH� H[SHULHQFH�ZLWK� DQG� LPSOHPHQW�
SURWRFROV�IRU�UHFRUG�UHWHQWLRQ�EHFDXVH�RI�XQUHODWHG�OHJDO�
REOLJDWLRQV�WKDW�DIIHFW�WKHLU�EXVLQHVV��7KLV�LV�SDUWLFXODUO\�
WUXH�IRU�ODUJHU�HPSOR\HUV��&RQYHUVHO\��W\SLFDO�SODLQWLIIV�
KDYH�OLWWOH��LI�DQ\��H[SHULHQFH�ZLWK�LGHQWLI\LQJ��SUHVHUY�
LQJ�� DQG� SURGXFLQJ� HOHFWURQLF� UHFRUGV�� SDUWLFXODUO\� DV�
PDQ\�SODLQWLIIV�GR�QRW�FRQFHSWXDOL]H�WKHLU�HYHU\�SHUVRQDO�
FRPPXQLFDWLRQ�DV�DQ�HOHFWURQLF�UHFRUG�RU�GRFXPHQW�LQ�
WKH�¿UVW�SODFH�

,W� LV� WKHVH� VWUXFWXUDO� LVVXHV²SHUVRQDO� XVH�� GLIIHUHQFH� LQ�
WHFKQRORJLFDO�FDSDFLWLHV��DQG�GDWD�SUHVHUYDWLRQ²WKDW�WKLV�FKDSWHU�
DGGUHVVHV��7R�WKDW�HQG��LW�SURYLGHV�D�EURDG�RYHUYLHZ�RI�HOHFWURQLF�
GLVFRYHU\� �H�GLVFRYHU\�� DQG� WKH� LQYDULDEOH�GLIIHUHQFHV�EHWZHHQ�

�7KLV� FKDSWHU� DGGUHVVHV�SODLQWLII�(6,� LQ� WKH�FRQWH[W�RI� HPSOR\PHQW� ODZ�GLV�
FULPLQDWLRQ��ZKHUH� WKH�GHIHQGDQW� LV�� DEVHQW� UDUH� H[FHSWLRQ�� D� FRUSRUDWLRQ�� DQG� WKH�
SODLQWLII� LV� DOZD\V� DQ� LQGLYLGXDO� SHUVRQ�� 6LPLODU� GLFKRWRPLHV� LQ� RWKHU� OLWLJDWLRQ�
FRQWH[WV�DUH�QRW�DGGUHVVHG�LQ�WKLV�FKDSWHU�

&+����,�
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DQ�HPSOR\HU¶V�DQG�D�SODLQWLII¶V�FRPPXQLFDWLRQ�PHGLD�DQG�XVDJH��
7KLV� FKDSWHU� DOVR� KLJKOLJKWV� HPHUJLQJ� FDVH� ODZ� RQ� HVFDODWLQJ�
LVVXHV�UHODWLQJ�WR�SODLQWLII�(6,�

$�� 7KH�7UHQG�LQ�5HTXHVWV�IRU�3ODLQWLII�(6,

2Q�DOO� VLGHV�� SDUWLHV� DUH� H[SDQGLQJ� WKHLU� UHTXHVWV� IRU�(6,��
%XW� DOWKRXJK� D� GHIHQGDQW¶V� (6,� LQFOXGHV� FKHFNV� DQG� EDODQFHV�
LQKHUHQW� LQ�WKH�XVH�RI�DQ�HPSOR\HU¶V�KLJKO\�PRQLWRUHG�DQG�VXU�
YHLOOHG�FRPPXQLFDWLRQ�V\VWHPV��QR�VXFK�UHVWULFWLRQV�RSHUDWH� WR�
WHPSHU�D�SODLQWLII¶V�FRPPXQLFDWLRQV�RQ�KLV�RU�KHU�RZQ�GHYLFHV��
GXULQJ�KLV�RU�KHU�RZQ�WLPH��7KXV��SODLQWLII�(6,�LV�KLJKO\�VRXJKW�
DIWHU�EHFDXVH�WKH�LQIRUPDO��XVXDOO\�XQ¿OWHUHG�ZULWWHQ�FRQWHQW�RI�
HOHFWURQLF�FRPPXQLFDWLRQV�YLD�WH[W�PHVVDJLQJ�RU�)DFHERRN�SRVWV�
GRHV�QRW�HQWDLO�D�SODLQWLII�PRGHUDWLQJ�KLV�RU�KHU�FRPPHQWV�DV�KH�
RU� VKH�ZRXOG� LQ�D�GHSRVLWLRQ�RU� LQ� UHVSRQGLQJ� WR�ZULWWHQ� LQWHU�
URJDWRULHV��+XPDQ�EHLQJV� DUH� VRFLDO�� LPSXOVLYH�� DQG� HPRWLRQDO�
FUHDWXUHV�ZKR�RIWHQ�ZDQW�WR�VKDUH�WKHLU�H[SHULHQFHV�DV�WKH\�RF�
FXU��DQG�IUHTXHQWO\�GR�VR��EXW�QRZ�WKH\�DUH�DOVR�OHDYLQJ�EHKLQG�
D�ZULWWHQ�HOHFWURQLF�UHFRUG�RI�WKHLU�FRQYHUVDWLRQV�

2WKHU�UHDVRQV�PD\�PRWLYDWH�UHTXHVWV�IRU�SODLQWLII�(6,�DV�ZHOO��
VXFK�DV�SDLQWLQJ�WKH�LQGLYLGXDO¶V�FKDUDFWHU�LQ�D�QHJDWLYH�OLJKW��7KDW�
LV�� WKH� SULYDWH�� XQ¿OWHUHG� QDWXUH� RI� SODLQWLII� FRPPXQLFDWLRQV�� LQ�
FRQWUDVW� WR� WKH�PRUH�OLPLWHG�XVH�DQG�JXDUGHG�WUDQVPLVVLRQV�VHQW�
WKURXJK� DQ� HPSOR\HU¶V� QHWZRUN�� PDNHV� SHUVRQDO�� XQÀDWWHULQJ�
FRPPXQLFDWLRQV�PXFK�PRUH�OLNHO\�WR�H[LVW��HYHQ�WKRXJK�PDQ\�RI�
WKHVH� UHFRUGV� DUH� LUUHOHYDQW� WR� WKH� ODZVXLW��7KLV� SRVVLEOH�PRWLYH�
KDV�PDQLIHVWHG�LWVHOI�LQ�WKH�SKHQRPHQRQ�RI�YHU\�EURDG�HPSOR\HU�
UHTXHVWV�IRU�SODLQWLII�(6,��ZLWK�WKH�EXUJHRQLQJ�WUHQG�WHQGLQJ�WRZDUG�
DOO�HQFRPSDVVLQJ�UHTXHVWV��DFURVV�QXPHURXV�VRXUFHV��IRU�H[FHVVLYH�
QXPEHUV�RI�\HDUV��ZLWKRXW�DQ\�VHHPLQJ�WHWKHU�WR�UHOHYDQFH�WR�WKH�
FDVH��RIWHQ�WKURXJK�XVH�RI�FRPSHOOHG�UHOHDVHV�RU�UHTXHVWV�IRU�XVHU�
QDPHV�DQG�SDVVZRUG�LQIRUPDWLRQ��WKH�GLVFORVXUH�RI�ZKLFK�VHFXUHV�
IRU�WKH�HPSOR\HU�GLUHFW�DFFHVV�WR�D�SODLQWLII¶V�SHUVRQDO�H�PDLO�DQG�
VRFLDO�PHGLD�DFFRXQWV��7KH�SUROLIHUDWLRQ�RI�WKHVH�EURDG�(6,�UHTXHVWV�
KDV� OHG� WR�D�GLVSURSRUWLRQDWH� LQFUHDVH� LQ�VLGH� OLWLJDWLRQ�RYHU�(6,�
GLVSXWHV��ZLWK�WKH�DFFRPSDQ\LQJ�QHJDWLYH�HIIHFW�RQ�FRXUW�GRFNHWV��

�6HH��H�J���9LFWRU�6WDQOH\��,QF��Y��&UHDWLYH�3LSH��,QF�������)�5�'����������±���
�'��0G���������GLVFXVVLQJ�WKH�LQRUGLQDWH�DPRXQW�RI�WLPH�VSHQW�RQ�(6,�GLVSXWHV�DQG�

&+����,�
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1R�OHVV�SUREOHPDWLF��HPSOR\HUV�DUH�UHJXODUO\�XQGHUWDNLQJ�WR�
MXVWLI\�EURDG� UHTXHVWV�E\� DGYRFDWLQJ� IRU� H[WHQVLYH� VHDUFK� WHUP�
OLVWV��VHHNLQJ�WR�GHOYH�LQWR�TXHVWLRQDEOH�DQG�DUJXDEO\�XQUHODWHG�
DQG�SULYDWH�HOHFWURQLF�FRPPXQLFDWLRQV�HYHQ�DV�WKH\�PD\�DSSHDU�
WR�EH�OLPLWLQJ�WKHLU�VHDUFK��7DNH�IRU�LQVWDQFH�WKH�IROORZLQJ�UHDO�
OLIH�H[DPSOH��ERUURZHG�IURP�D�VH[XDO�KDUDVVPHQW�FRXUW�FDVH��LQ�
ZKLFK� WKH� HPSOR\HU�� DIWHU� EHLQJ� RUGHUHG� WR� QHJRWLDWH� UHOHYDQW�
VHDUFK� WHUPV�� LQVLVWHG� RQ� ����ZRUGV��PDQ\� RI�ZKLFK� DSSHDUHG�
WR� EH� DLPHG� DW� HOLFLWLQJ� LQIRUPDWLRQ� WKDW�ZRXOG� HPEDUUDVV� WKH�
SODLQWLIIV�RU�FDVW�WKHP�LQ�D�QHJDWLYH�OLJKW��DQG�WKH�YDVW�PDMRULW\�
RI� ZKLFK� ZHUH� FXOOHG� IURP� WKH� ������PRVW� XVHG� ZRUGV� LQ� WKH�
(QJOLVK� ODQJXDJH�� ,Q� WDQGHP�ZLWK� WKH� SODLQWLIIV¶� QDPHV�� HDFK�
QDPH�WKDW�ZDV�WR�EH�DSSOLHG�WR�WKDW�ZRPDQ¶V�RZQ�DFFRXQWV��WKH�
VHOHFWLRQ� HQVXUHG� KLWV� RQ� DOPRVW� HYHU\� VLQJOH� HOHFWURQLF� SLHFH�
RI� FRPPXQLFDWLRQ� LQ� HDFK� HPSOR\HH¶V� HOHFWURQLF� DQG� FHOOXODU�
DFFRXQWV��FLUFXPYHQWLQJ�FRPSOHWHO\�WKH�SXUSRVH�RI�OLPLWLQJ�WKH�
VHDUFK�E\�WHUPV�

³DGYLFH´� ³DGYLVH�´� ³DGPLW´� ³DIIHFW�´� ³DPXVH�´� ³DQQR\�´� ³FRQ�
JUDWXODW�´� ³IXQ�´� ³KDSS\´� ³VRUU\´� ³SOHDVH´� ³KRQHVW�´� ³KRSLQJ´�
³LQYROYHG´�³LUULWDW�´�³MRN�´�³ODXJK�´�³ORUG´�³ORY�´�³PDG�´�³QHU�
YRXV�´� ³UHDVRQDEOH´� ³DQJU\´� ³EDG´� ³H[FLWH�´� ³VDG�´� ³DOFRKRO�´�
³DQQLYHUVDU\´� ³DUJX�´� ³DUUHVW�´� ³DVKDPHG´� ³EDE\´� ³EDELHV´�
³ELWFK�´� ³EODP�´� �³EODPH´� RU� ³EODPHG´� HWF��� ³ERG\´� ³ERQH´�
³ERRE�´�³ER\´�³ER\IULHQG´�³EUHDVW´�³FDQFHU´�³FOXE�´�³FRFDLQH´�
³FRNH´� ³FRS�´� ³FULP�´� ³FU\�´� ³FXQW´� ³GDWLQJ´� ³GHVLUH´� ³GHVSHU�
DWH´� ³GLVDEOHG´� ³GLVHDVH´� ³GLYRUF�´� ³GRFWRU�´� ³GUDPD�´� ³GUXJ�´�
³GUXQN�´�³GXPE�´�³GXPS�´��DV�LQ�WR�EH�³GXPSHG´��³HPEDUUDVV�´�
³HUHFW�´� ³IDLO�´� ³IDW´� ³IDWKHU´� ³IRUJLY�´� ³IXFN�´� ³JDPEO�´� ³JD\´�
³JLUOIULHQG´�³JXLOW�´�³KDWH´�³KHDYHQ´�³KHOO´�³KRPR�´�³KXPLOLDW�´�
³KXVEDQG´� ³LQIHFW�´� ³MHDORXV�´� ³OHQG�´� ³OHVE�´� ³O\LQJ´� ³PDUUL�´�
³PDWH�´�³PHQWDO´�³PLVWDNH�´�³PXUGHU�´�³QDNHG�´�³SDLQ�´�³SDUW�
QHU�´�³SHQLV´�³SK\VLFDO�´�³SLOO�´�³SLVV�´��DV�LQ�³SLVVHG�RII´��³SOHD�
VXUH´�³SRLVRQ´�³SROLFH´�³SRW´�³SUHJQDQW´�³UHJUHW�´�³UHSXWDWLRQ�´�
³URPDQWLF�´� ³URXJK´� ³UXE�´� VDWLVI�´� ³VFRUH�´� ³VFUHZ�´� ³VHFUHW�´�
³VHSDUDWHG´�³VH[�´�³VKRZHU�´�³VLQJOH´�³VOHHS�´�³VOXW�´�³VWUDLJKW´�
³VWULS�´�³WKUHHVRPH´�³WRXFK�´�³WUDVK�´�³YLFWLP´�³YLROHQ�´�³YLUXV´�
ZHW�´�³ZKLVSHU�´�³ZLIH�´�³ZLOG´�³[R´�

WKH�GHOHWHULRXV�HIIHFWV�RI�WKHVH�GLVSXWHV�RQ�WKH�FRXUWV�DQG�WKHLU�DELOLW\�WR�DGPLQLVWHU�
MXVWLFH�RQ�WKH�PHULWV�RI�D�FDVH��

�1RWH� WKDW� WKH� H[FODPDWLRQ�PDUN� XVHG� LQ�PDQ\� RI� WKH� WHUPV� LV� DQ� H[WHQGHU��
)RU� H[DPSOH�� WKH� VHDUFK� WHUP� ³DPXVH�´� ZRXOG� UHWXUQ� WKH� ZRUGV� DPXVH�� DPXVHG��
DPXVHPHQW��DPXVHV��HWF�
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6XFK�DJJUHVVLYH� DWWHPSWV� WR� DFFHVV�(6,�ZKHQ� LW� LV� EH\RQG�
WKH�QDUURZ�IRFXV�RI�WKH�OHJDO�GLVSXWH�FDQ�KDYH�D�QHJDWLYH�LPSDFW�
RQ�HPSOR\HHV�DQG�H[�HPSOR\HHV�ZKR�KDYH�D�OHJDO�ULJKW�WR�DFFHVV�
WKH�FRXUWV� LQ�RUGHU� WR�YLQGLFDWH�D� UHDO�RU�SHUFHLYHG� LQMXU\�� DQG�
FDQ�KDYH�D�FKLOOLQJ�HIIHFW�RQ�WKH�ZLOOLQJQHVV�RI�RWKHU�LQGLYLGXDOV�
WR�VHHN�WR�YLQGLFDWH�WKHLU�ULJKWV�LQ�WKH�IXWXUH�

%�� 7KH�$UJXPHQW�IRU�$FNQRZOHGJLQJ�WKH�'LIIHUHQFH�
%HWZHHQ�3HUVRQDO�DQG�%XVLQHVV�8VH�RI�7HFKQRORJLHV�
DQG�&RPPXQLFDWLRQV

$� QXPEHU� RI� WKH� GLI¿FXOWLHV� WKDW� SODLQWLIIV� IDFH� ZKHQ� UH�
VSRQGLQJ� WR� (6,� UHTXHVWV� GHULYH� HLWKHU� GLUHFWO\� RU� LQGLUHFWO\�
IURP�KRZ�H�GLVFRYHU\�KDV�EHHQ�WUDGLWLRQDOO\�FRQFHSWXDOL]HG�DV�
DQ�H[FKDQJH�RI�UHFRUGV�EHWZHHQ�WZR�PRUH�RU�OHVV�VRSKLVWLFDWHG�
FRUSRUDWLRQV�DUPHG�ZLWK�LQIRUPDWLRQ�VWRUDJH�V\VWHPV��SURWRFROV��
DQG�OHJDO�UHVRXUFHV��7KLV�EDVH�FRQFHSWXDOL]DWLRQ�RU�SUHVXPSWLRQ�
LV�PXFK�WR�WKH�GHWULPHQW�RI�LQGLYLGXDO�XVHUV��RU�HYHQ�VPDOO�EXVL�
QHVVHV��WKDW�KDYH�QHLWKHU�DQDORJRXV�WHFKQRORJLHV�RU�LQIRUPDWLRQ�
V\VWHPV�� QRU� SURWRFROV�� QRU� OHJDO� NQRZ�KRZ�� )HGHUDO� 5XOH� RI�
&LYLO�3URFHGXUH����H���IRU�H[DPSOH��FXUUHQWO\�SUHFOXGHV�VDQFWLRQV�
³DEVHQW� H[FHSWLRQDO� FLUFXPVWDQFHV� ������ >IRU@� IDLOLQJ� WR� SURYLGH�
HOHFWURQLFDOO\�VWRUHG� LQIRUPDWLRQ� ORVW�DV�D� UHVXOW�RI� WKH�URXWLQH��
JRRG�IDLWK�RSHUDWLRQ�RI�DQ�HOHFWURQLF�LQIRUPDWLRQ�V\VWHP�́ �,Q�WKH�
$GYLVRU\�&RPPLWWHH�1RWHV�WR�WKH������DPHQGPHQWV��WKH�GUDIWHUV�
UHYHDO�WKDW�WKH\�KDG�LQ�PLQG�³WHFKQLFDO�DQG�EXVLQHVV�QHHGV�́ ��7KH�
SUREOHP�ZLWK�WKLV�H[HPSWLRQ�LV�WKDW��UHDOLVWLFDOO\��KXPDQ�EHLQJV�
GR�QRW�HQMR\�WKH�VDPH�OHHZD\�DV�FRUSRUDWLRQV�XQGHU�WKLV�PRGHO��
,Q�DQ�HPSOR\PHQW�ODZ�VHWWLQJ��IRU�H[DPSOH��D�W\SLFDO�LQGLYLGXDO�
SODLQWLII��XQOLNH�WKH�GHIHQGDQW�FRUSRUDWLRQ��GRHV�QRW�KDYH�D�³URX�
WLQH��JRRG�IDLWK�RSHUDWLRQ�RI�DQ�HOHFWURQLF� LQIRUPDWLRQ�V\VWHP´�
LQ� IXUWKHUDQFH� RI� KLV� RU� KHU� ³EXVLQHVV� QHHGV�́ � 7KHVH� SODLQWLIIV�
GR� QRW� KDYH� VWDQGDUGL]HG� XVDJH� SURWRFROV� WKDW� WKH\� FDQ� SRLQW�
WR�LQ�WKH�HYHQW�RI�LQDGYHUWHQW�GHVWUXFWLRQ��6HYHUDO�8�6��'LVWULFW�
&RXUWV�KDYH�VXEVFULEHG�WR�VLPLODU�VXEWO\�HPSOR\HU�FHQWULF�QRWLRQV�
RI� ³URXWLQH �́� IRU� H[DPSOH�� WKH�(DVWHUQ� DQG�:HVWHUQ�'LVWULFW� RI�

�$GYLVRU\�&RPPLWWHH�1RWHV�������$PHQGPHQWV� WR�)('��5��&,9��3������FRP�
PHQWV�RQ�6XEGLYLVLRQ��I������
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$UNDQVDV�� WKH�'LVWULFW�RI�'HODZDUH�� DQG� WKH�0LGGOH�'LVWULFW�RI�
)ORULGD� DOO� LQFRUSRUDWH� VRPH� IRUP� RI� WKH� ³FRXUVH� RI� EXVLQHVV´�
H[HPSWLRQ�WR�(6,�SUHVHUYDWLRQ���7KDW�LV�QRW�WR�VD\�WKDW�DOO�RI�WKH�
³RUGLQDU\�FRXUVH�RI�EXVLQHVV´�YHUELDJH�LV�LQWHQWLRQDO��RQO\�WKDW�LW�
PDQLIHVWV�WKH�FRUSRUDWH�SDUDGLJP�WKH�GUDIWHUV�KDG�LQ�PLQG�ZKHQ�
WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�ZHUH�SUHSDUHG��

*HQHUDOO\�� WKH� IROORZLQJ� LVVXHV�� HYHQ� WKRXJK� VHHPLQJO\�
PXQGDQH�� FRQVWLWXWH� VLJQL¿FDQW� GLIIHUHQFHV� EHWZHHQ� SODLQWLII�
DQG�GHIHQGDQW�(6,�

�� 3ODLQWLIIV�XVXDOO\�KDYH�IDU�IHZHU�¿QDQFLDO�UHVRXUFHV��DQG�
SUHVHUYLQJ��VHDUFKLQJ��DQG�SURGXFLQJ�HOHFWURQLF�FRPPX�
QLFDWLRQV�FDQ�EH�FRVWO\�

�� 3ODLQWLIIV�UDUHO\�KDYH�LQIRUPDWLRQ�PDQDJHPHQW�RU�UHFRUG�
SUHVHUYDWLRQ�SURWRFROV�WKDW�WKH\�KDELWXDOO\�IROORZ�

�� 3ODLQWLIIV¶�HOHFWURQLF�GHYLFHV��SDUWLFXODUO\�FHOO�SKRQHV��GR�
QRW�W\SLFDOO\�KDYH�WKH�VDPH�VWRUDJH�DQG�PHPRU\�FDSDFL�
WLHV�DV�FRUSRUDWH�HTXLSPHQW�

�� 3ODLQWLIIV� XVXDOO\� ODFN� VRSKLVWLFDWLRQ� DQG� GR� QRW� UHDOL]H�
ZKDW�PLJKW�EH�SRWHQWLDOO\�UHOHYDQW�

�� 3ODLQWLIIV�VKDUH�IDU�PRUH�SHUVRQDO�W\SHV�RI�FRPPXQLFDWLRQV�
ZLWK�D�ZLGHU�VSHFWUXP�RI�LQGLYLGXDOV�WKDQ�HPSOR\HHV�GR�
LQ�WKH�ZRUNSODFH�RQ�DQ�HPSOR\HU¶V�V\VWHP�

�� 3ODLQWLIIV�GR�QRW�UHFDOO�DFFRXQWV��RU�XVHU�QDPHV�DQG�SDVV�
ZRUGV��IRU�UHOHYDQW�(6,�VRXUFHV�WKDW�DUH�QR�ORQJHU�LQ�XVH��
DQG�WKH�6WRUHG�&RPPXQLFDWLRQV�$FW���PDNHV�LW�YLUWXDOO\�
LPSRVVLEOH�WR�UHFRYHU�WKHVH�DFFRXQWV��HYHQ�ZLWK�VXESRHQDV�
DQG�RU�UHOHDVHV�

�6HH��H�J���:�'��$UN��/RFDO�5����������D��� �E��� �G�� �SUHGLFDWLQJ�GLVFXVVLRQV�RQ�
³RUGLQDU\�FRXUVH�RI�EXVLQHVV´���'��'HO��'HIDXOW�6WDQGDUG� IRU�'LVFRYHU\�� ,QFOXGLQJ�
'LVFRYHU\�RI�(OHFWURQLFDOO\�6WRUHG�,QIRUPDWLRQ��³(6,´������F��L���³>7@KH�SDUWLHV�VKDOO�
QRW�EH�UHTXLUHG�WR�PRGLI\��RQ�D�JRLQJ�IRUZDUG�EDVLV�� WKH�SURFHGXUHV�XVHG�E\�WKHP�
LQ�WKH�RUGLQDU\�FRXUVH�RI�EXVLQHVV�WR�EDFN�XS�DQG�DUFKLYH�GDWD�������́ ���0�'��)OD��9,,�
7HFKQRORJ\�$����³8QOHVV�WKH�UHTXHVWLQJ�SDUW\�FDQ�GHPRQVWUDWH�D�VXEVWDQWLDO�QHHG��
D�SDUW\�GRHV�QRW�RUGLQDULO\�KDYH�D�GXW\�WR�WDNH�VWHSV�WR�WU\�WR�UHVWRUH�HOHFWURQLF�LQ�
IRUPDWLRQ�WKDW�KDV�EHHQ�GHOHWHG�RU�GLVFDUGHG�LQ�WKH�UHJXODU�FRXUVH�RI�EXVLQHVV�������́ ��

�6HH�&KDSWHU�����,,,�'�����GLVFXVVLQJ�SURSRVHG�DPHQGPHQWV�WR�)('��5��&,9��3��
���H��WKDW�DWWHPSW�WR�UHFRJQL]H�WKDW�D�SDUW\�WKDW�DGRSWV�UHDVRQDEOH�DQG�SURSRUWLRQDWH�
SUHVHUYDWLRQ�PHDVXUHV�VKRXOG�QRW�EH�VXEMHFW�WR�VDQFWLRQV��

�����8�6�&��������±����������
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&RQVLGHU��IRU�H[DPSOH��WKH�IROORZLQJ�VFHQDULRV�

�� $IWHU�WDONLQJ�WR�DQ�DWWRUQH\�DERXW�¿OLQJ�D�SRWHQWLDO�KRV�
WLOH�ZRUN�HQYLURQPHQW�GLVFULPLQDWLRQ�FODLP��D�SODLQWLII¶V�
VPDUWSKRQH�EUHDNV��DQG�VKH�H[FKDQJHV�LW�LQ�RUGHU�WR�EHQH�
¿W�IURP�KHU�ZDUUDQW\�DQG�UHFHLYH�D�QHZ�SKRQH�IRU�IUHH�

�� 2Q�D�GDLO\�RU�ZHHNO\�EDVLV�� D� SODLQWLII�PXVW� GHOHWH� WH[W�
PHVVDJHV��RI�ZKLFK�VKH�JHWV�SHUKDSV�����RU�PRUH�SHU�GD\��
RU�YRLFHPDLO�IURP�KHU�FHOO�SKRQH�EHFDXVH�WKH�VWRUDJH�RU�
PHPRU\�FDSDFLW\�RI�KHU�SKRQH�LV�IXOO�DQG�KHU�SKRQH�EH�
JLQV�WR�ZRUN�WRR�VORZO\��,Q�VRPH�FDVHV��WKH�SKRQH�PLJKW�
HYHQ�DXWRPDWLFDOO\�GHOHWH�ROG�WH[W�PHVVDJHV�DQG�H�PDLOV�
LQ�RUGHU�WR�RSHQ�XS�PHPRU\�IRU�FXUUHQW�RSHUDWLRQV��7KLV�
LV�WKH�FDVH�ZLWK��IRU�H[DPSOH��WKH�ORZ�PHPRU\�PDQDJHU�
RQ� WKH� %ODFN%HUU\� VPDUWSKRQH�� ZKLFK� LV� DXWRPDWLFDOO\�
WULJJHUHG�ZKHQ�PHPRU\�GHFUHDVHV�WR�OHVV�WKDQ�����.%��
6LPLODU� IHDWXUHV� DUH� FRPPRQ�RQ�PDQ\�PRGHUQ�SKRQHV��
7KLV�SODLQWLII�GRHV�QRW�JHQHUDOO\�EDFN�XS�KHU�FHOO�SKRQH�

�� 2QH�\HDU�LQWR�WKH�OLWLJDWLRQ��D�SODLQWLII�GH�IULHQGV�D�FHUWDLQ�
LQGLYLGXDO� IURP�KHU�)DFHERRN�SDJH� EHFDXVH� WKH\� KDG� D�
IDOOLQJ�RXW��RU�EHFDXVH�KH�LV�VWDONLQJ�KHU��RU�IRU�DQ\�RWKHU�
RI� D� QXPEHU� RI� YDOLG� UHDVRQV�� DQG� VKH� QR� ORQJHU�ZDQWV�
WKDW�SHUVRQ�WR�KDYH�DFFHVV�WR�KHU�SDJH��$OO�SRVWV�E\�WKH�
QRZ�GH�IULHQGHG�LQGLYLGXDO�DUH�DXWRPDWLFDOO\�GHOHWHG�IURP�
KHU�SXEOLF�ZDOO�

�� $�SODLQWLII�ZKR� WKLQNV� VKH�PLJKW�¿OH�D� ODZVXLW� DQG�KDV�
WDONHG� WR� D� ODZ\HU� FORVHV� KHU� <DKRR�� DFFRXQW� EHFDXVH�
LW�KDV�EHHQ�FRPSURPLVHG��RU�EHFDXVH� LW� LV� UHFHLYLQJ� WRR�
PXFK�VSDP�

�� $�SODLQWLII� JUDGXDWHV� IURP�FROOHJH�� DQG�KLV� DFFRXQW� DV�
VRFLDWHG�ZLWK�WKDW�HGXFDWLRQDO�LQVWLWXWLRQ�LV�DXWRPDWLFDOO\�
GLVDEOHG�DQG�GHOHWHG�

�� $�SODLQWLII�ERUURZV�D�SKRQH�IURP�D�IULHQG�IRU�WKUHH�RU�IRXU�
PRQWKV��GXULQJ�ZKLFK�WLPH�KH�XVHV�WKH�IULHQG¶V�SKRQH�WR�
VHQG�WH[W�PHVVDJHV��:KHQ�WKH�SODLQWLII�JHWV�D�QHZ�SKRQH��
KH�UHWXUQV�WKH�SKRQH�WR�KLV�IULHQG�ZLWKRXW�SUHVHUYLQJ�RU�
EDFNLQJ� XS� WKH� WH[WV� DQG� FRQWDFW� LQIRUPDWLRQ�� DQG� WKH�
IULHQG�GHOHWHV�DOO�RI�WKH�LQIRUPDWLRQ�DQG�PHVVDJHV�IURP�
WKH�SKRQH¶V�PHPRU\�
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�� $�SODLQWLII�SRVWV�VRPHWKLQJ�DERXW�ZRUN��D�VRFLDO�H[SHUL�
HQFH��RU�DQRWKHU�LQGLYLGXDO�RQ�D�VRFLDO�QHWZRUNLQJ�ZHEVLWH�
ZKHQ� XSVHW� �RU� GUXQN��� DQG� D� IHZ�PLQXWHV� ODWHU� WKLQNV�
EHWWHU� RI� LW� DQG� PRGL¿HV� RU� GHOHWHV� WKH� SRVW�� WKLQNLQJ�
QRWKLQJ�RI�WKH�DFW�

$QG�FRQVLGHU�WKH�SULYDF\�LPSOLFDWLRQV�RI�WKH�IROORZLQJ�VFHQDULRV��
SRWHQWLDOO\� GLVFRYHUDEOH� XQGHU� LQFUHDVLQJO\� FKDUDFWHULVWLFDOO\�
EURDG�UHTXHVWV�

�� $�SODLQWLII� VKDUHV�DQ�H�PDLO� DFFRXQW�RU�FHOO�SKRQH�ZLWK�
D�VSRXVH�

�� $�SODLQWLII�XVHV�D�FHOO�SKRQH�RU�SDJHU�WKDW�LV�SURYLGHG�WR�
KHU�E\�D�VXEVHTXHQW�HPSOR\HU�

�� $�SODLQWLII�XVHV�DQ�H�PDLO�DFFRXQW�SURYLGHG�E\�KHU�VXE�
VHTXHQW�HPSOR\HU�

�� $�SODLQWLII�ZKR�LV�UHFRYHULQJ�IURP�VXEVWDQFH�DEXVH�DGGLF�
WLRQ� UHFHLYHV� HQFRXUDJLQJ� H�PDLOV� IURP� KHU� $OFRKROLFV�
$QRQ\PRXV�VSRQVRU�

�� $�SODLQWLII�H[SHULHQFHV�D�ORVV�RI�D�ORYHG�RQH�DQG�IUHTXHQWO\�
H�PDLOV�DQG�WH[WV�DERXW�KHU�VXIIHULQJ�RU�IHHOLQJV�WR�FORVH�
IDPLO\�PHPEHUV�RU�IULHQGV�

$OVR�H[FHHGLQJO\�OLNHO\�LQ�WKLV�GD\�DQG�DJH�

�� $� SODLQWLII� VHQGV� VH[XDO� WH[W� RU� SKRWR�PHVVDJHV� WR� KLV�
FXUUHQW�VLJQL¿FDQW�RWKHU�

�� $�SODLQWLII�KDV�VH[XDO�SLFWXUHV�RQ�KHU�FRPSXWHU�KDUG�GULYH��
XQUHODWHG�WR�DQ\�ZRUNSODFH�EHKDYLRU�

�� $�SODLQWLII�KDV�MRLQHG�QXPHURXV�GDWLQJ�VHUYLFH�ZHEVLWHV�
DQG�ERWK�SRVWV�DQG�RU�UHFHLYHV�PHVVDJHV�WKDW�DUH�URPDQWLF�
RU�VH[XDO�LQ�QDWXUH�

7KH�DERYH�H[DPSOHV�LOOXVWUDWH�MXVW�D�PRGHVW�QXPEHU�RI�ZD\V�
LQ�ZKLFK�SULYDWH�LQGLYLGXDOV�DUH�OLPLWHG�E\�WKH�DFWXDO�WHFKQLFDO�
FDSDELOLWLHV�RI�WKHLU�SHUVRQDO�GHYLFHV��RU�XVH�HOHFWURQLF�PRGHV�RI�
FRPPXQLFDWLRQ�LQ�ZD\V�WKDW�DUH�TXLWH�SHUVRQDO�DQG�IDU�GLIIHUHQW�
IURP� KRZ� WKH\� ZRXOG� XVH� DQ� HPSOR\HU�RZQHG� H�PDLO� �DGGUHVV�
RU�FRPSXWHU�QHWZRUN��7KLV� LV�QRW� WR� VD\� WKDW� WKHUH� LV�QRW� VRPH�
RYHUODS� EHWZHHQ� SHUVRQDO� DQG� EXVLQHVV� HOHFWURQLF� FRPPXQLFD�
WLRQV�LQ�WKLV�GD\�DQG�DJH��&HUWDLQO\��LQVLGH�D�EXVLQHVV��LQGLYLGXDO�
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HPSOR\HHV� RU� DJHQWV� VRPHWLPHV� UHFRUG� WKHLU� HPLQHQWO\� KXPDQ�
EHKDYLRUV�LQ�WKH�HOHFWURQLF�UHFRUG�LQ�ZD\V�WKDW�FUHDWH�D�SRWHQWLDO�
IRU�HPEDUUDVVPHQW�DQG�VRPHWLPHV� OHJDO� OLDELOLW\�IRU� WKH�FRUSR�
UDWLRQ��PDQDJHUV�VHQG�KDVW\��GDPQLQJ�FRPPXQLFDWLRQV�WKURXJK�
FRUSRUDWH� H�PDLO� DFFRXQWV� RU� RQ� FRUSRUDWH� FHOO� SKRQHV� DERXW�
SRWHQWLDOO\� XQODZIXO� FRQGXFW�� DQG� HPSOR\PHQW� DWWRUQH\V� DUH�
IDPLOLDU�ZLWK�WKH�RFFDVLRQDO�LQVWDQFH�ZKHUH�HYHQ�OHZG�MRNHV�DQG�
FRPPHQWV� DUH� VKDUHG� DW�ZRUN��%XW� SUHGRPLQDQWO\�� WKHVH� W\SHV�
RI� LVVXHV�� IURP� WUDGLQJ� LQ� FHOO� SKRQHV� WR� LQWHQVHO\� SULYDWH� DQG�
SHUVRQDO²HYHQ�VH[XDO²FRPPXQLFDWLRQV��DUH�IDU�OHVV�SUHYDOHQW�
RU�OLNHO\�WR�RFFXU�RQ�HPSOR\HU�RZQHG�LQIRUPDWLRQ�DQG�FRPPXQL�
FDWLRQ�QHWZRUNV�WKDQ�WKH\�DUH�RQ�SULYDWH�RQHV��SDUWLFXODUO\�DV�RQH�
HVFDODWHV�XS�WKH�FKDLQ�RI�FRPPDQG�LQ�D�FRPSDQ\�DQG�FDQYDVVHV�
WKH�HOHFWURQLF�FRPPXQLFDWLRQV�RI�ZHOO�SDLG�KXPDQ�UHVRXUFHV�RU�
PDQDJHULDO�SHUVRQQHO��7KH�IDFW�WKDW�WKH�PHGLD�WKHPVHOYHV��ZKHWKHU�
FRPSXWHU��H�PDLO�DFFRXQW��RU�SKRQH��DUH�RZQHG�E\�WKH�HPSOR\HU��
DQG�WKH�HPSOR\HU�KDV�LQVWLWXWHG�FRPPXQLFDWLRQ�SURWRFROV��PDNHV�
LW� OHVV� OLNHO\� WKDW� HPSOR\HHV� IUHTXHQWO\� PHOG� WKHLU� SXEOLF� DQG�
SULYDWH� OLYHV� WRJHWKHU�ZKHQ�XVLQJ� WKHP����0RUHRYHU��FRPSDQLHV�
KDYH�WKH�SRZHU�WR�HQIRUFH�WKHLU�FRPPXQLFDWLRQ�DQG�LQIRUPDWLRQ�
PDQDJHPHQW�SURWRFROV��DQG�ZLOO�IUHTXHQWO\�GR�VR�E\�PHWLQJ�RXW�
GLVFLSOLQH�� PDNLQJ� FRQVHUYDWLYH� QRUPV� RI� XVDJH�PRUH� OLNHO\���

1RU�DUH� WKH�SURFHGXUHV�RU�FRVWV�RI�SUHVHUYLQJ�DQG�SURGXF�
LQJ� (6,� DQDORJRXV�� 7KDW� LV� QRW� WR� VD\� WKDW� WKH� FRXUWV� GR� QRW�
SHULRGLFDOO\�¿QG�VSROLDWLRQ�DQG�VDQFWLRQ�HPSOR\HUV�IRU�GHVWUXF�
WLRQ�RI�(6,��,QGHHG��FRXUWV�ORRN�YHU\�XQIDYRUDEO\�RQ�HPSOR\HUV�
ZKR�KDYH�PDGH�OLWWOH�RU�QR�DWWHPSW�ZKDWVRHYHU�WR�SUHVHUYH�(6,��
ZKHWKHU�LQ�WKH�FRXUVH�RI�EXVLQHVV�RU�RWKHUZLVH����%XW�LW�LV�TXLWH�

��6HH�JHQHUDOO\�7%*�,QV��6HUYV��&RUS��Y��6XSHULRU�&RXUW�����&DO��$SS���WK������
���±����&DO��&W��$SS���������QRWLQJ�WKDW�FOHDU�SROLFLHV�UHTXLULQJ�WKDW�HOHFWURQLF�FRP�
PXQLFDWLRQV�EH�UHVWULFWHG�WR�FRPSDQ\�EXVLQHVV��WKDW�WKH�FRPSDQ\�UHVHUYHV�WKH�ULJKW�
WR�PRQLWRU�DQG�DFFHVV�DFFRXQWV��WKDW�FHUWDLQ�W\SHV�RI�FRPPXQLFDWLRQV�DUH�SURKLELWHG��
DQG�WKDW�XVH�RI�FRPSDQ\�DFFRXQWV�LV�SURKLELWHG�IRU�SRVWLQJ�RSLQLRQV�RQ�WKH�,QWHUQHW�
DUH�DPRQJ�WKH�UHDVRQV�WKDW�³WKH�XVH�RI�FRPSXWHUV�LQ�WKH�HPSOR\PHQW�FRQWH[W�FDUULHV�
ZLWK�LW�VRFLDO�QRUPV�WKDW�HIIHFWLYHO\�GLPLQLVK�WKH�HPSOR\HH¶V�UHDVRQDEOH�H[SHFWDWLRQ�
RI�SULYDF\�ZLWK�UHJDUG�WR�KLV�XVH�RI�KLV�HPSOR\HU¶V�FRPSXWHUV´��

��,G�
��6HH�� H�J��� 9LFWRU� 6WDQOH\�� ,QF�� Y�� &UHDWLYH� 3LSH�� ,QF��� ���� )�5�'�� �����

���±��� �'��0G�� ������ �FDQYDVVLQJ�(6,� VSROLDWLRQ� DQG� VDQFWLRQV� FDVH� ODZ� IURP�
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FOHDUO\�RQH�WKLQJ�IRU�D�ODUJH��ZHOO�UHVRXUFHG�FRPSDQ\�WKDW�RZQV��
VD\��KXQGUHGV�RU�HYHQ�WKRXVDQGV�RI�FRPSXWHUV�RU�FHOO�SKRQHV�WR�
WUDGH� LQ� RU� WKURZ�DZD\�� GXULQJ� WKH� FRXUVH� RI� OLWLJDWLRQ�� RQH�RI�
WKHVH�GHYLFHV�ZKHQ�LW�KDV�SRWHQWLDOO\�UHOHYDQW�LQIRUPDWLRQ�RQ�LW��
DQG�VRPHWKLQJ�HOVH�HQWLUHO\�ZKHQ�D�ZRUNLQJ�FODVV�SODLQWLII�QHHGV�
WR� WXUQ� LQ�KHU� SKRQH� WR� DYDLO� KHUVHOI� RI� D�ZDUUDQW\� LQ�RUGHU� WR�
REWDLQ�D�QHZ�RQH�

%HFDXVH�RI� WKHVH� VWUXFWXUDO� GLIIHUHQFHV�� DQG� LQ� IDLUQHVV� WR�
SODLQWLIIV��WKH�ODZ�QHHGV�WR�DGMXVW�LWV�DVVXPSWLRQV�UHJDUGLQJ�(6,�
WR� DFFRXQW� IRU� WKH� GLVSDUDWH� LPSDFW� H�GLVFRYHU\� SRUWHQGV� IRU�
SODLQWLIIV��ZKR�DUH�DFWXDO²DQG�QRW�PHUHO\�OHJDOO\�FRQVWUXFWHG²
SHUVRQV��DQG�WKXV�KDYH�IHZHU�UHVRXUFHV�DQG�IDFH�QHJDWLYH�UDPL�
¿FDWLRQV� LQ� WKHLU�SULYDWH� OLYHV� WKDW�D�FRUSRUDWLRQ�GRHV�QRW� IDFH��
7KH� OLNHOLKRRG� WKDW� GLVFRYHU\� LQ� WKH� HPSOR\PHQW� ODZ� FRQWH[W�
ZLOO�HQWDLO�KLGGHQ�¿QDQFLDO�FRVWV�IRU�D�SODLQWLII��ZLOO�QHHGOHVVO\�
LQWUXGH� RQ� WKH� SULYDF\� DQG� UHODWLRQVKLSV� RI� D� SDUW\��ZLOO� UHVXOW�
LQ�XQZDUUDQWHG�KDUDVVPHQW�DQG�KXPLOLDWLRQ��DQG�PD\��DW�OHDVW�LQ�
SDUW��EH�PRWLYDWHG�E\�D�GHVLUH�WR�OHYHUDJH�XQIDLUO\�SUHVVXUH�RQ�D�
SDUW\�WR�DEDQGRQ�RU�VHWWOH�XQIDYRUDEO\�DQ�RWKHUZLVH�PHULWRULRXV�
FODLP�PHUHO\�EHFDXVH�RI�WKH�WKUHDW�RI�SXEOLF�VKDPH�DQG�FKDUDFWHU�
DWWDFNV��LV�QRW�HTXDO�IRU�DOO�SDUWLHV��EXW�GLVSURSRUWLRQDWHO\�DIIHFWV�
SODLQWLIIV��)URP�D�SODLQWLII�SHUVSHFWLYH��LW�LV�XQUHDVRQDEOH�WR�UH�
TXLUH�SHRSOH�WR�IRUHVHH�RU�FRQWHPSODWH�SRWHQWLDO�OLWLJDWLRQ�HYHU\�
WLPH�WKH\�UHDFK�RXW�WR�D�IULHQG�RU�IDPLO\�PHPEHU��RU�WR�UHVWUDLQ�
WKHPVHOYHV� IURP� FRPPXQLFDWLQJ� HOHFWURQLFDOO\� DERXW� SHUVRQDO�
VXEMHFW�PDWWHU�XQUHODWHG�WR�D�ODZVXLW��SDUWLFXODUO\�EHFDXVH�OLWLJD�
WLRQ�RIWHQ�WDNHV�\HDUV�WR�HYROYH�DQG�WR�UHVROYH�

HYHU\�FLUFXLW���((2&�Y��1HZ�%UHHG�/RJLVWLFV��1R����������67$�703�������8�6��
'LVW��/(;,6���������:�'��7HQQ��6HSW������������ �RUGHULQJ�GHIHQGDQW�HPSOR\HU�
WR� SD\� FRVWV� WR� UHVWRUH� EDFNXS� WDSHV��� 1RUWKLQJWRQ� Y�� +	0� ,QW¶O�� 1R�� ���&9�
������ ����� 8�6�� 'LVW�� /(;,6� ������ �1�'�� ,OO�� -DQ�� ���� ������ �UHFRPPHQGLQJ�
WKDW�HPSOR\HU�GHIHQGDQW�EH�VDQFWLRQHG�ZLWK�DQ�DGYHUVH�LQIHUHQFH�LQVWUXFWLRQ�IRU�
IDLOXUH�WR�SUHVHUYH�HYLGHQFH���%URFFROL�Y��(FKRVWDU�&RPPF¶QV�&RUS�������)�5�'��
�����'��0G���������ILQGLQJ�WKDW�VDQFWLRQV�DJDLQVW�HPSOR\HU�IRU�JURVV�VSROLDWLRQ�
RI�HYLGHQFH�ZHUH�ZDUUDQWHG� LQ� OLJKW�RI� LWV� IDLOXUH� WR�SUHVHUYH�H�PDLO� DQG�GRFX�
PHQWV� LQ�D�PDQQHU�FRQWUDU\� WR� LWV�QRUPDO� UHWHQWLRQ�SROLF\�GHVSLWH�EHLQJ�SODFHG�
RQ� QRWLFH� RI� SRWHQWLDO� OLWLJDWLRQ��� )RU�PRUH� GHWDLOHG� GLVFXVVLRQ� RI� SUHVHUYDWLRQ�
REOLJDWLRQV��VSROLDWLRQ��DQG�SRVVLEOH�UHVXOWLQJ�VDQFWLRQV��LQFOXGLQJ�DGYHUVH�LQIHU�
HQFH�LQVWUXFWLRQV��VHH�&KDSWHU���
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,,��/(*$/�6285&(6�$1'�&$6(�/$:

$OWKRXJK� WR� GDWH� WKHUH� KDV� EHHQ� OLWWOH� GLVFXVVLRQ� LQ� WKH�
ODZ� DERXW� WKH� VWUXFWXUDO� GLIIHUHQFHV� XQGHUO\LQJ� HPSOR\HU� DQG�
HPSOR\HH� WHFKQRORJLHV� DQG� XVDJH� KDELWV�� D� QXPEHU� RI� GLVSXWHV�
XQLTXHO\� UHOHYDQW� WR� SODLQWLII�(6,� KDYH� FRPH�EHIRUH� WKH� FRXUWV�
ZLWK�LQWHQVLI\LQJ�IUHTXHQF\��6RPH�NH\�OHJDO�UHVRXUFHV�DQG�FDVH�
ODZ�DUH�GLVFXVVHG�EHORZ�

$�� 7KH�5XOHV�RI�&LYLO�3URFHGXUH�DQG�1RW�5HDVRQDEO\�
$FFHVVLEOH�'DWD

,Q�=XEXODNH�Y��8%6�:DUEXUJ�//&����WKH�8�6��'LVWULFW�&RXUW�
IRU� WKH�6RXWKHUQ�'LVWULFW� RI�1HZ�<RUN� LVVXHG� D� VHW� RI� VHPLQDO�
UXOLQJV� RQ� H�GLVFRYHU\�� GH¿QLQJ� ZKDW� LW� PHDQV� IRU� (6,� WR� EH�
³LQDFFHVVLEOH´���DQG�DUWLFXODWLQJ�WKH�SDUDGLJP�IRU�FRVW�VKLIWLQJ����
7KH�¿UVW�SDUW�RI�VWUDWHJL]LQJ�KRZ�WKH�GLVFRYHU\�RI�(6,�ZLOO�SUR�
FHHG�GHSHQGV�KHDYLO\�RQ�ZKHWKHU�D�SDUWLFXODU� VRXUFH�RI�(6,� LV�
³QRW� UHDVRQDEO\� DFFHVVLEOH�́ ���(OHFWURQLF�GDWD� LV� QRW� UHDVRQDEO\�
DFFHVVLEOH�LI�LW�HQWDLOV�³XQGXH�EXUGHQ�RU�FRVW´�WR�UHWULHYH�LW����7KXV��
HUDVHG�� IUDJPHQWHG�� RU� GDPDJHG� GDWD�ZLOO� VTXDUHO\� IDOO�ZLWKLQ�
=XEXODNH¶V�GH¿QLWLRQ�RI�LQDFFHVVLEOH�UHFRUGV����$V�H[SODLQHG�E\�
WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�1HZ�-HUVH\�

������)�5�'�������6�'�1�<���������=XEXODNH�,���=XEXODNH�Y��8%6�:DUEXUJ�//&��
����)�5�'�������6�'�1�<���������=XEXODNH�,,���=XEXODNH�Y��8%6�:DUEXUJ�//&������
)�5�'�� ���� �6�'�1�<�� ������ �=XEXODNH� ,,,��� =XEXODNH� Y�� 8%6�:DUEXUJ� //&�� ����
)�5�'�� ����� ���� �6�'�1�<�� ������ �=XEXODNH� ,9��� =XEXODNH� Y�� 8%6�:DUEXUJ� //&��
����)�5�'�������6�'�1�<���������=XEXODNH�9��

��=XEXODNH�,������)�5�'��DW������6HH�DOVR�)('��5��&,9��3�����E�����%���UHJDUGLQJ�
(6,�WKDW�LV�³QRW�UHDVRQDEO\�DFFHVVLEOH´��

��=XEXODNH�,������)�5�'�������=XEXODNH�,,,������)�5�'�������DSSO\LQJ�WKH�WHVW�IRU�
FRVW�VKLIWLQJ���6LQFH�WKDW�WLPH��WKH�PDMRU�KROGLQJV�LQ�=XEXODNH�KDYH��ZLWK�RQO\�PLQRU�
PRGL¿FDWLRQ��EHHQ�FRGL¿HG�LQ�WKH�DPHQGHG�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�DW�5XOH�
���E�����%��DQG�DUH�FLWHG�QHDUO\�XQLYHUVDOO\�E\�RWKHU�MXULVGLFWLRQV��6HH�6HPVURWK�Y��
&LW\�RI�:LFKLWD������)�5�'�����������������'��.DQ���������H[SODLQLQJ�WKH�UHODWLRQ�
VKLS�EHWZHHQ�WKH�DPHQGHG�5XOHV�DQG�=XEXODNH���VHH��H�J���:�+ROGLQJ�&R��Y��&KDUWLV�
,QV��&R���1R�����������*$*�%-0��������8�6��'LVW��/(;,6��������DW���±����'�3�5��
$SU������������0DUJROLV�Y��'LDO�&RUS���1R�����&9������-/6��:9*��������8�6��'LVW��
/(;,6��������DW��±���1�'��&DO��-XO\�����������*HQHUDO�(OHF��&R��Y��:LONLQV��1R��
�����FY�������/-2�-/7�������8�6��'LVW��/(;,6��������DW���±����(�'��&DO��)HE������
�������-RKQ�%��Y��*RHW]������)��6XSS���G���������±����0�'��7HQQ��������

��)('��5��&,9��3�����E�����%��
��,G�
��=XEXODNH�,������)�5�'��DW����±���

&+����,,�
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³>:@KHWKHU�SURGXFWLRQ�RI�GRFXPHQWV�LV�XQGXO\�EXUGHQVRPH�RU�
H[SHQVLYH�WXUQV�SULPDULO\�RQ�ZKHWKHU�LW�LV�NHSW�LQ�DQ�DFFHVVLEOH�
RU� LQDFFHVVLEOH� IRUPDW� �D� GLVWLQFWLRQ� WKDW� FRUUHVSRQGV� FORVHO\�
WR� WKH� H[SHQVH� RI� SURGXFWLRQ��́ � ³>,@Q� WKH� ZRUOG� RI� HOHFWURQLF�
GDWD�� WKDQNV� WR� VHDUFK� HQJLQHV�� DQ\� GDWD� WKDW� LV� UHWDLQHG� LQ� D�
PDFKLQH� UHDGDEOH� IRUPDW� LV� W\SLFDOO\� DFFHVVLEOH�́ � 6SHFL¿FDOO\��
DFWLYH��RQOLQH�GDWD��QHDU�OLQH�GDWD��DQG�RIÀLQH�VWRUDJH�DUFKLYHV�
DUH�W\SLFDOO\�LGHQWL¿HG�DV�³DFFHVVLEOH´�HOHFWURQLF�GDWD��%DFNXS�
WDSHV� DQG� HUDVHG�� IUDJPHQWHG�� RU� GDPDJHG� GDWD� DUH� W\SLFDOO\�
LGHQWL¿HG� DV� ³LQDFFHVVLEOH´� HOHFWURQLF� GDWD�� 7KXV�� HOHFWURQLF�
GDWD�WKDW�LV�VWRUHG�LQ�³D�UHDGLO\�XVDEOH�IRUPDW´�LV�GHHPHG�³DF�
FHVVLEOH´�ZKHUHDV�HOHFWURQLF�GDWD�WKDW�LV�QRW�UHDGLO\�XVDEOH��L�H���
GDWD�WKDW�PXVW�EH�UHVWRUHG��GH�IUDJPHQWHG��RU�UHFRQVWUXFWHG��LV�
FRQVLGHUHG�³LQDFFHVVLEOH�́ ��

)HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH� ���E�����%�� LPSOLHV� WKDW�
HDFK�SDUW\�VKRXOG�LGHQWLI\�VRXUFHV�RI�(6,�WKDW�DUH�LQDFFHVVLEOH��
&RXSOHG� ZLWK� 5XOH� ���D�����LL�²UHTXLULQJ� D� GHVFULSWLRQ� RI� DOO�
GRFXPHQWV��LQFOXGLQJ�(6,��LQ�WKH�SDUW\¶V�SRVVHVVLRQ��FXVWRG\��RU�
FRQWURO�WKDW�PLJKW�EH�UHOLHG�RQ��RWKHU�WKDQ�IRU�LPSHDFKPHQW�²DQG�
5XOH����E�����LLL�²UHTXLULQJ�SDUWLHV�WR�SURYLGH�IRU�H�GLVFRYHU\�LQ�
WKH�VFKHGXOLQJ�RUGHU²WKH�SUDFWLFDO�HIIHFW�LV�WKDW�SDUWLHV�FDQQRW�
IXO¿OO�WKHLU�JRRG�IDLWK�REOLJDWLRQV�LQ�WKLV�GD\�DQG�DJH�ZLWKRXW�VR�
LGHQWLI\LQJ�LQDFFHVVLEOH�VRXUFHV�RI�(6,��7KHVH�VRXUFHV�JHQHUDOO\�

��-XVWHU�$FTXLVLWLRQ�&R���//&�Y��1RUWK�+XGVRQ�6HZHUDJH�$XWK���1R����������
�-//��������8�6��'LVW��/(;,6��������DW��±����'�1�-��)HE�������������DOWHUDWLRQV�LQ�
RULJLQDO���TXRWLQJ�=XEXODNH�,������)�5�'����������±����6�'�1�<����������,Q�WKLV�FRQ�
WH[W��XQGXH�EXUGHQ� LV�D�PHDVXUH�UHODWLYH� WR� WKH� LPSRUWDQFH�RI� WKH�GLVFRYHU\� WR� WKH�
FDVH��=XEXODNH� ,�� ����)�5�'��DW������ ³7KH�DEVROXWH�ZHDOWK�RI� WKH�SDUWLHV� LV�QRW� WKH�
UHOHYDQW� IDFWRU�́ � ,G��DW������VHH�DOVR�6HPVURWK������)�5�'��DW����� �³�µ>(@YHQ�D�YHU\�
VOLJKW� LQFRQYHQLHQFH�PD\� EH� XQUHDVRQDEOH� LI� WKHUH� LV� QR� RFFDVLRQ� IRU� WKH� LQTXLU\�
DQG�LW�FDQQRW�EHQH¿W�WKH�SDUW\�PDNLQJ�LW�¶�́ ���TXRWLQJ���&+$5/(6�$/$1�:5,*+7�(7�
$/���)('(5$/�35$&7,&(�$1'�352&('85(���������G�HG����������5DWKHU��WKH�EXUGHQ�
LV�XQGXH�ZKHQ� WKH�FRVW�RI�GLVFRYHU\�³�µRXWZHLJKV� LWV� OLNHO\�EHQH¿W�� WDNLQJ� LQWR�DF�
FRXQW� WKH�QHHGV�RI� WKH�FDVH�� WKH�DPRXQW� LQ�FRQWURYHUV\�� WKH�SDUWLHV¶� UHVRXUFHV�� WKH�
LPSRUWDQFH�RI�WKH�LVVXHV�DW�VWDNH�LQ�WKH�OLWLJDWLRQ��DQG�WKH�LPSRUWDQFH�RI�WKH�SURSRVHG�
GLVFRYHU\�LQ�UHVROYLQJ�WKH�LVVXHV�¶�́ �=XEXODNH�,������)�5�'��DW������TXRWLQJ�)('��5��&,9��
3�����F����,I�WKH�SURGXFLQJ�SDUW\�HVWDEOLVKHV�WKDW�WKH�(6,�LV�LQDFFHVVLEOH��WKH�EXUGHQ�
WKHQ�VKLIWV�WR�WKH�UHTXHVWLQJ�SDUW\�WR�GHPRQVWUDWH�³JRRG�FDXVH´�WKDW�LWV�QHHG�IRU�WKH�
GLVFRYHU\� RXWZHLJKV� WKH� EXUGHQV� DQG� FRVWV� RI� ORFDWLQJ�� UHWULHYLQJ�� DQG� SURGXFLQJ�
WKH� LQIRUPDWLRQ��6HH��H�J���*HQHUDO�6WHHO�'RPHVWLF�6DOHV��//&�Y��&KXPOH\�����FY�
������3$%�./0�������8�6��'LVW��/(;,6��������DW��±���'��&ROR��-XQH�����������
�GHQ\LQJ�PRWLRQ� WR� FRPSHO� EHFDXVH� (6,� QRW� UHDVRQDEO\� DFFHVVLEOH� XQGHU�)('�� 5��
&,9��3�����E�����%��DW�D�FRVW�RI���������DQG�FLWLQJ�FRXUWV�IRU�VDPH�ZKHQ�FRQIURQWHG�
ZLWK�FRVWV�RI���������DQG����������

&+����,,�$�
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ZLOO�QRW�EH�VHDUFKHG��DEVHQW�VRPH�DJUHHPHQW�RU�FRXUW�RUGHU�UH�
TXLULQJ�WKDW�WKH\�EH�VHDUFKHG��%RWK�SDUWLHV�VKRXOG�LGHQWLI\�WKHVH�
LQDFFHVVLEOH�VRXUFHV�DW�WKH�HDUOLHVW�RSSRUWXQLW\��EXW�DW�WKH�ODWHVW�
ZKHQ�UHVSRQGLQJ�WR�GLVFRYHU\�UHTXHVWV��7KLV�HQDEOHV�WKH�SDUWLHV¶�
DFFHVV� WR� LQIRUPDWLRQ� QHFHVVDU\� WR� HYDOXDWH� ZKHWKHU� VRXUFHV�
WUXO\�DUH�LQDFFHVVLEOH�XQGHU�WKH�UXOHV��DQG�ZKHWKHU�GLVFRYHU\�LV�
QRQHWKHOHVV�QHFHVVDU\��+DYLQJ�WKLV�LQIRUPDWLRQ�LV�QR�OHVV�KHOSIXO�
IRU�SODLQWLIIV�WKDQ�LW�LV�IRU�GHIHQGDQWV�

$OWKRXJK�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E�����%��LV�NH\��
WKHUH� DUH� PDQ\� RWKHU� (6,� SURYLVLRQV� SHSSHUHG� WKURXJKRXW� WKH�
)HGHUDO�5XOHV��2WKHU�SURYLVLRQV�LQ�WKH�)HGHUDO�5XOHV�WKDW�UHODWH�
WR�(6,�LQFOXGH�

�� ���E�����'��DQG��(���REMHFWLQJ�WR�WKH�IRUP�DQG�SURGXFWLRQ�
RI�UHVSRQVLYH�GRFXPHQWV��

�� ���I�����&���PDQGDWRU\�GLVFXVVLRQ�LQ�WKH�5XOH����I��FRQ�
IHUHQFH��

�� ���G���JRYHUQLQJ�SURGXFWLRQ�RI�EXVLQHVV�UHFRUGV��
�� ���D�����$���VFRSH�RI�GLVFRYHU\�UHTXHVWV�IRU�GRFXPHQWV��
�� ���E�����&���HOHFWLQJ�IRUP�RI�SURGXFWLRQ�IRU�(6,��
�� ���H���ZKHQ�VDQFWLRQV�DUH�DSSURSULDWH�IRU�IDLOLQJ�WR�SUR�

YLGH�(6,��
�� ���D�����&���VXESRHQDV���DQG
�� ���F�����$���VXSSRUWLQJ�D�IDFW�LQ�VXPPDU\�MXGJPHQW��

$QG� OLNH� DOO� RWKHU� GLVFRYHU\�� (6,� LV� DOVR� JHQHUDOO\� VXEMHFW� WR�
WKH�RWKHU� UHTXLUHPHQWV� HPERGLHG� LQ� WKH�)HGHUDO�5XOHV�RI�&LYLO�
3URFHGXUH�

%�� 7KH�6HGRQD�3ULQFLSOHV�DQG�&RRSHUDWLRQ�3URFODPDWLRQ

2YHUEURDG� UHTXHVWV� IRU� SODLQWLII� (6,� WKDW� PD\� EH� PDGH�
E\� GHIHQGDQWV� EHOLH� WKH� 6HGRQD� 3ULQFLSOHV� DQG� WKH� 6HGRQD�
�&RRSHUDWLRQ� 3URFODPDWLRQ�� ZKLFK� DUH� SURPXOJDWHG� E\� WKH�
�6HGRQD� �&RQIHUHQFH����7KH�6HGRQD�3ULQFLSOHV� DUH� DQ� DWWHPSW� WR�

��6('21$�&21)(5(1&(�:25.,1*�*5283�21�%(67�35$&7,&(6�)25�(/(&7521,&�
'2&80(17�5(7(17,21�	�352'8&7,21��:*����7+(�6('21$�35,1&,3/(6��%(67�35$&�
7,&(6�5(&200(1'$7,216�	�35,1&,3/(6�)25�$''5(66,1*�(/(&7521,&�'2&80(17�
352'8&7,21��-XO\��������DYDLODEOH�DW�KWWSV���WKHVHGRQDFRQIHUHQFH�RUJ�GRZQORDG�SXE�����
7+(�6('21$�&21)(5(1&(��7+(�6('21$�&21)(5(1&(�&223(5$7,21�352&/$0$7,21�

&+����,,�$�
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EULQJ� FODULW\� WR� H�GLVFRYHU\� DQG� UHLQ� LQ� WKH� EXUJHRQLQJ� FRVWV�
DQG�PXVKURRPLQJ� OLWLJDWLRQ� RYHU� (6,� GLVSXWHV�� )LUVW�� VR� WKDW� D�
UHVSRQGLQJ�SDUW\�PLJKW�EH�DIIRUGHG�UHDVRQDEOH�JXLGDQFH�DERXW�
H[DFWO\�ZKDW� UHFRUGV� LW� LV� WR�SUHVHUYH�DQG�SURGXFH�� WKH�6HGRQD�
3ULQFLSOHV�VWURQJO\�HPSKDVL]H�WKDW�WKH�PDQGDWHV�RI�SDUWLFXODULW\�
HPERGLHG� LQ� )HGHUDO�5XOH� RI�&LYLO� 3URFHGXUH� ��� VWLOO� DSSO\� WR�
H�GLVFRYHU\����$� UHTXHVWLQJ� SDUW\� WKDW� VHHNV� SURGXFWLRQ� RI�(6,�
VKRXOG��WR�WKH�JUHDWHVW�H[WHQW�SUDFWLFDEOH��FOHDUO\�DQG�VSHFL¿FDOO\�
LQGLFDWH�WKH�W\SHV�RI�HOHFWURQLF�LQIRUPDWLRQ�LW�VHHNV�

6XFK�GLVFRYHU\�UHTXHVWV�VKRXOG�JR�EH\RQG�ERLOHUSODWH�GH¿QLWLRQV�
VHHNLQJ�DOO�HPDLO��GDWDEDVHV��ZRUG�SURFHVVLQJ�¿OHV��RU�ZKDWHYHU�
RWKHU�HOHFWURQLFDOO\�VWRUHG�LQIRUPDWLRQ�WKH�UHTXHVWLQJ�SDUW\�FDQ�
JHQHUDOO\�GHVFULEH�
� �������
� >5@HTXHVWLQJ� SDUWLHV�PXVW� EH� SUHSDUHG� WR� EH� DV� SUHFLVH� DV�
SRVVLEOH� LQ� UHJDUG� WR� SRWHQWLDO� GLVFRYHU\�� 6R�FDOOHG� ³DQ\� DQG�
DOO´�GLVFRYHU\�UHTXHVWV� WKDW� ODFN�SDUWLFXODULW\� LQ� LGHQWLI\LQJ�WKH�
UHVSRQVLYH�WLPH�SHULRG��VXEMHFW�DUHD��RU�SHRSOH�LQYROYHG��VKRXOG�
EH�GLVFRXUDJHG����������

3DUWLFXODUO\� UHOHYDQW� LQ� WKH� SODLQWLII� (6,� FRQWH[W� EHFDXVH�
RI�WKH�VWUXFWXUDO�GLIIHUHQFHV�EHWZHHQ�SULYDWH�DQG�FRUSRUDWH�XVH�
H[SORUHG� DERYH�� WKH� 6HGRQD� 3ULQFLSOHV� GLVFRXUDJH� WKH� XVH� RI�
RYHUEURDG�DQG�LQGH¿QLWH�UHTXHVWV�IRU�(6,��SURPRWLQJ�WKH�FRQFHSWV�
RI�SURSRUWLRQDOLW\�DQG�UHOHYDQFH��E\�VXJJHVWLQJ�WKUHH�NH\�VWUDWH�
JLHV�IRU�UHGXFLQJ�WKH�ULVN�RI�LUUHOHYDQW��EXUGHQVRPH��DQG�FRVWO\�
GLVFRYHU\������LGHQWLI\LQJ�NH\�UHSRVLWRULHV�RI�HOHFWURQLFDOO\�VWRUHG�
GDWD������VHWWLQJ�GH¿QHG�SDUDPHWHUV�DQG�UHDVRQDEOH�VHOHFWLRQ�FUL�
WHULD��LQFOXGLQJ�VHDUFK�WHUPV��GDWHV��DQG�IROGHU�GHVLJQDWLRQV��DQG�

��������DYDLODEOH�DW�KWWSV���WKHVHGRQDFRQIHUHQFH�RUJ�GRZQORDG�SXE�������7KH�6HGRQD�
&RQIHUHQFH�LV�D�QRQ�SUR¿W�����F�����FKDULWDEOH�UHVHDUFK�DQG�HGXFDWLRQDO�RUJDQL]DWLRQ�
DQG�D�ZLGHO\�UHFRJQL]HG�DXWKRULW\�LQ�WKH�DUHD�RI�H�GLVFRYHU\�WKDW�LV�IUHTXHQWO\�FLWHG�E\�
WKH�FRXUWV��6HH��H�J���5HJDQ�7RXK\�Y��:DOJUHHQ�&R�������)��G����������Q�������WK�&LU��
�������-RKQ�%��Y��*RHW]������)��G���������±�����WK�&LU���������$WKRPH�&DUH��,QF��Y��
(YDQJHOLFDO�/XWKHUDQ�*RRG�6DPDULWDQ��1R�������FY�����%/:�������8�6��'LVW��/(;,6�
�������DW��±���'��,GDKR�$SU�������������&KHQ�2VWHU�Y��*ROGPDQ��6DFKV�	�&R�������
)�5�'����������������������6�'�1�<���������2VERUQH�Y��&�+��5RELQVRQ�&R���1R�����&�
������������8�6��'LVW��/(;,6���������DW��±����1�'��,OO��2FW�������������&DUWHO�$VVHW�
0JPW��Y��2FZHQ�)LQ��&RUS���1R�����FY�������5(%�&%6�������8�6��'LVW��/(;,6��������
DW���±����'��&ROR��)HE�����������

��6('21$�35,1&,3/(6��VXSUD�QRWH�����DW����
��,G��DW����
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����DYRLGLQJ�GLVSURSRUWLRQDWH�RU�LQDSSURSULDWH�FROOHFWLRQ�HIIRUWV�
LQ�WKH�FRQWH[W�RI�WKH�FDVH����7KH\�VWDWH�LQ�SDUWLFXODU�WKDW

>L@W�LV�QHLWKHU�UHDVRQDEOH�QRU�IHDVLEOH�IRU�D�SDUW\�WR�VHDUFK�RU�SUR�
GXFH�LQIRUPDWLRQ�IURP�HYHU\�HOHFWURQLF�¿OH�WKDW�PLJKW�SRWHQWLDOO\�
FRQWDLQ�LQIRUPDWLRQ�UHOHYDQW�WR�HYHU\�LVVXH�LQ�WKH�OLWLJDWLRQ��QRU�LV�
D�SDUW\�UHTXLUHG�WR�GR�VR��,W�VKRXOG�EH�UHDVRQDEOH��IRU�H[DPSOH��WR�
OLPLW�VHDUFKHV�IRU�HPDLO�PHVVDJHV�WR�WKH�DFFRXQWV�RI�NH\�ZLWQHVVHV�
LQ� WKH� OLWLJDWLRQ�� IRU� WKH�VDPH�UHDVRQV� WKDW� LW�KDV�EHHQ� UHJDUGHG�
DV�UHDVRQDEOH� WR� OLPLW�VHDUFKHV�IRU�SDSHU�GRFXPHQWV� WR� WKH�¿OHV�
RI� NH\� LQGLYLGXDOV�� /LNHZLVH�� LW� VKRXOG� EH� DSSURSULDWH�� DEVHQW�
XQXVXDO� FLUFXPVWDQFHV�� WR� OLPLW� UHYLHZ� IRU� SURGXFWLRQ� WR� WKRVH�
VRXUFHV�PRVW�OLNHO\�WR�FRQWDLQ�QRQGXSOLFDWLYH�UHOHYDQW�LQIRUPDWLRQ�
�VXFK�DV�DFWLYH�¿OHV�RU�UHPRYDEOH�PHGLD�XVHG�E\�NH\�HPSOR\HHV����

+RZHYHU�� WKH�6HGRQD�3ULQFLSOHV� DOVR� DUJXDEO\� VXIIHU� IURP�
WKH�YHU\�VDPH�FRUSRUDWH�FHQWULF�PRGHOLQJ�FULWLTXHG�HDUOLHU����LQ�
WKDW� WKH� QRWLRQ� RI� ³FXVWRGLDQV´� DVVLVWV� RQO\� WKH� GHIHQGDQW� DQG�
QRW�WKH�LQGLYLGXDO�SODLQWLII��,Q�W\SLFDO�XVDJH��³FXVWRGLDQV´�UHIHUV�
WR�WKH�GDWD�VRXUFHV�RI�NH\�DFWRUV��%XW�E\�QDUURZLQJ�D�VHDUFK�WR�
NH\�ZLWQHVVHV��WKLV�VWLOO� MXVWL¿HV�D�FRPSOHWH�VHDUFK�RI�DOO�RI�WKH�
SODLQWLII¶V�GHYLFHV�DQG�DFFRXQWV�� ,Q�RXU�YLHZ�� WKH�6HGRQD�3ULQ�
FLSOHV�VKRXOG�EH�PRGL¿HG�WR�¿W�WKH�FRQWH[W�RI�KXPDQ�SODLQWLIIV�DV�
ZHOO��VR�WKDW�WKH\�DUH�DIIRUGHG�HTXDO�SURWHFWLRQ�DJDLQVW�LUUHOHYDQW�
VHDUFKHV� DQG� XQGXH� EXUGHQ�� ,Q� WKLV� VHQVH�� WKH� SURSHU� DQDORJ\�
LV� WKDW� VHDUFKHV� VKRXOG� EH� OLPLWHG� WR� RQO\� FHUWDLQ� DFFRXQWV� RU�
GHYLFHV��GDWD�VRXUFHV��OLNHO\�WR�OHDG�WR�WKH�GLVFRYHU\�RI�UHOHYDQW�

��,G��DW����
��,G��DW����
��)RU�H[DPSOH��LQ�GLVFXVVLQJ�SUHVHUYDWLRQ�REOLJDWLRQV�WKH�6HGRQD�&RQIHUHQFH�

FRPSODLQV�WKDW�³>L@W�LV�XVXDOO\�QRW�IHDVLEOH��DQG�PD\�QRW�HYHQ�EH�SRVVLEOH��IRU�PRVW�
EXVLQHVV� OLWLJDQWV� WR� FROOHFW� DQG� UHYLHZ� DOO� GDWD� IURP� WKHLU� FRPSXWHU� V\VWHPV� LQ�
FRQQHFWLRQ�ZLWK� GLVFRYHU\��7KH� H[WUDRUGLQDU\� HIIRUW� WKDW�ZRXOG� EH� UHTXLUHG� WR� GR�
VR�FRXOG�FULSSOH�PDQ\�EXVLQHVVHV��<HW��ZLWKRXW�DSSURSULDWH�JXLGHOLQHV�� LI�DQ\�GDWD�
LV�RPLWWHG�IURP�D�SURGXFWLRQ��DQ�RUJDQL]DWLRQ�PD\�EH�DFFXVHG�RI�ZLWKKROGLQJ�GDWD�
WKDW�VKRXOG�KDYH�EHHQ�SURGXFHG��DQG�LI�WKDW�GDWD�LV�QRW�SUHVHUYHG��RI�VSROLDWLRQ�́ �,G��
DW�����³$GGLWLRQDOO\�� WKH�SUHVHUYDWLRQ�REOLJDWLRQ��H[FHSW� LQ�H[WUHPH�FLUFXPVWDQFHV��
VKRXOG�QRW�UHTXLUH�WKH�FRPSOHWH�VXVSHQVLRQ�RI�QRUPDO�GRFXPHQW�PDQDJHPHQW�SROLFLHV��
LQFOXGLQJ� WKH� URXWLQH� GHVWUXFWLRQ� DQG�GHOHWLRQ� RI� UHFRUGV�́ � ,G��DW� ���� ³7KLV� UHDOLW\�
LV�EDVHG�LQ�SDUW�RQ�UHFRJQLWLRQ�WKDW�URXWLQH�EXVLQHVV�RSHUDWLRQV�QHFHVVDULO\�LQFOXGH�
IXQFWLRQV�WKDW�FRQWLQXRXVO\�PRGLI\��RYHUZULWH�DQG�GHOHWH�GDWD�́ �,G��DW�����³:KHUH�D�
SDUW\�GHVWUR\V�GRFXPHQWV�RU�HOHFWURQLFDOO\�VWRUHG�LQIRUPDWLRQ�LQ�JRRG�IDLWK�XQGHU�D�
UHDVRQDEOH�UHFRUGV�PDQDJHPHQW�SROLF\��QR�VDQFWLRQV�VKRXOG�DWWDFK�́ �,G��DW����
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HYLGHQFH�� DQG� WR� UHVWULFW� VHDUFKHV� DV� ZHOO� WR� FRPPXQLFDWLRQV�
EHWZHHQ�WKH�SODLQWLII�DQG�NH\�UHFLSLHQW�ZLWQHVVHV��,Q�WKLV�VHQVH��
MXVW�DV�D�SODLQWLII�VKRXOG�KDYH�WR�LGHQWLI\�D�QDUURZHU�QXPEHU�RI�
UHOHYDQW�H�PDLO�DFFRXQWV�RQ�WKH�HPSOR\HU¶V�QHWZRUN��WKH�HPSOR\HU�
VKRXOG� KDYH� D� UHFLSURFDO� REOLJDWLRQ� WR� OLPLW� LWV� VHDUFK� WR�PRUH�
SUREDEOH�UHSRVLWRULHV�RI�UHOHYDQW�(6,�DV�ZHOO�

7KH� 6HGRQD� 3ULQFLSOHV� DOVR� FRQGHPQ� ¿VKLQJ� H[SHGLWLRQV��
VWUHVVLQJ�WKDW�WKHUH�LV�OLWWOH�GLIIHUHQFH�LQ�WKH�VFRSH�RI�UHOHYDQFH�
EHWZHHQ�HOHFWURQLF�HYLGHQFH�DQG�LWV�PRUH�WUDGLWLRQDO�FRXQWHUSDUWV��
2YHUEURDG��YLUWXDOO\�XQLYHUVDO�UHTXHVWV�E\�HPSOR\HUV�IRU�DFFHVV�
WR�SODLQWLII�(6,�IDLO�WR�VDWLVI\�WKHVH�EDVLF�GLVFRYHU\�UHTXLVLWHV��7KH�
6HGRQD�3ULQFLSOHV�HPSKDVL]H�WKDW�³>W@KH�FRQFHSW�RI�UHOHYDQFH�LV�
QR�EURDGHU�RU�QDUURZHU�LQ�WKH�HOHFWURQLF�FRQWH[W�WKDQ�LQ�WKH�SDSHU�
FRQWH[W�́ ���$QG�EHFDXVH�SODLQWLIIV�JHQHUDOO\�KDYH�IHZHU�¿QDQFLDO�
UHVRXUFHV��DV�WKH�=XEXODNH�FRXUW�LWVHOI�UHFRJQL]HG��WKH�EXUGHQ�RI�
UHYLYLQJ�LQDFFHVVLEOH�GDWD��LQFOXGLQJ�PHWDGDWD��LV�XQHTXDO��7KH�
6HGRQD�3ULQFLSOHV�ODUJHO\�OLPLW�VXFK�SURGXFWLRQ�WR�PHWDGDWD�WKDW�LV�
UHOHYDQW�DQG�UHDVRQDEO\�DFFHVVLEOH����UHFRPPHQGLQJ�WKDW�UHTXHVWV�
IRU�(6,�VKRXOG�VHHN�DFWLYH�GDWD�DQG�WKDW�RQO\�ZLWK�D�VKRZLQJ�RI�
VSHFLDO�QHHG�DQG�UHOHYDQFH�VKRXOG�D�UHVSRQGLQJ�SDUW\�EH�UHTXLUHG�
WR�SUHVHUYH�DQG�SURGXFH�GHOHWHG�RU�IUDJPHQWHG�HOHFWURQLF�FRP�
PXQLFDWLRQV����$OWKRXJK�LW�LV�OLNHO\�WKDW�ERWK�SDUWLHV�KDYH�LQDF�
FHVVLEOH�GDWD� WKDW�PLJKW�EH�UHOHYDQW� WR� WKH�FHQWUDO� LVVXHV�RI� WKH�
OLWLJDWLRQ��DOO� WRR�RIWHQ�GHIHQGDQWV�DUH�DEOH� WR� MXVWLI\�RQHURXVO\�
FRVWO\� VHDUFKHV� IRU� LQDFFHVVLEOH� (6,� EDVHG� RQ� WDQJHQWLDO� RU� DW�
WHQXDWHG�PDWWHUV�WKDW�DSSO\�DV\PPHWULFDOO\�WR�WKH�SODLQWLII��VXFK�
DV� HPRWLRQDO� GLVWUHVV� RU� DIWHU�DFTXLUHG� HYLGHQFH��(QFXPEHULQJ�
HPSOR\HHV� ZLWK� H[SHQVLYH� GLVFRYHU\� EDVHG� RQ� WKHVH� W\SHV� RI�
ORSVLGHG��SDUWLVDQ�DUJXPHQWV�GLVDGYDQWDJHV�SODLQWLIIV�JUHDWO\��IRU�
WKH\�PXVW� IDFH� WKHVH� SURKLELWLYH� ¿QDQFLDO� FRVWV� �RIWHQ�ZLWKRXW�

��,G��DW����
��,W� VKRXOG� EH� QRWHG� WKDW� WKLV� LV� D� VOLJKW� FKDQJH� LQ� WKH� 6HGRQD�&RQIHUHQFH¶V�

SRVLWLRQ�IROORZLQJ�WKH������$PHQGPHQW�WR�WKH�)HGHUDO�5XOHV��7KH�RULJLQDO�6HGRQD�
3ULQFLSOHV�OHDQHG�PRUH�KHDYLO\�LQ�IDYRU�RI�QRW�UHTXLULQJ�WKH�SURGXFWLRQ�RI�PHWDGDWD��
6HH�:LOOLDPV�Y��6SULQW�8QLWHG�0JPW��&R�������)�5�'������������'��.DQ���������FLWLQJ�
WKH�6HGRQD�3ULQFLSOHV�IRU�WKH�SURSRVLWLRQ�WKDW�³3ULQFLSOH����SURYLGHV�WKDW�µ>X@QOHVV�LW�
LV�PDWHULDO� WR�UHVROYLQJ�WKH�GLVSXWH�� WKHUH�LV�QR�REOLJDWLRQ�WR�SUHVHUYH�DQG�SURGXFH�
PHWDGDWD�DEVHQW�DJUHHPHQW�RI�WKH�SDUWLHV�RU�RUGHU�RI�WKH�FRXUW�¶�́ ��

��6('21$�35,1&,3/(6��VXSUD�QRWH�����DW�LL����±���
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UHFRXUVH� WR� UHVRXUFHV�VXI¿FLHQW� WR�PHHW� WKHP��HYHQ� WKRXJK� WKH�
GLVFRYHU\�LV�SHULSKHUDO�WR�WKH�FHQWUDO�LVVXHV�RI�OLDELOLW\�LQ�D�FDVH�

%URDG�EUXVK� GHPDQGV� IRU� SODLQWLII� (6,� DUH� DOVR� FRQWUDU\�
WR� WKH�6HGRQD�&RQIHUHQFH¶V�&RRSHUDWLRQ�3URFODPDWLRQ���� ,Q� WKH�
3URFODPDWLRQ��WKH�6HGRQD�&RQIHUHQFH¶V�H[SHUWV�SURPRWH�WKH�LP�
SRUWDQFH�RI�PHDQLQJIXO�QHJRWLDWLRQV�DQG�FRRSHUDWLRQ�EHWZHHQ�WKH�
SDUWLHV�RYHU� WKH� VFRSH�RI� H�GLVFRYHU\�� D� UHIUDLQ� WKDW� LV� JDLQLQJ�
VLJQL¿FDQW�JURXQG�ZLWK�WKH�FRXUWV����7KXV��LW�LV�WR�WKH�EHQH¿W�RI�
D�SODLQWLII�WKDW�ERWK�SDUWLHV�FRPH�WR�WKH�WDEOH�ZLOOLQJ�WR�QHJRWLDWH�
RYHU�UHDVRQDEOH�(6,�SDUDPHWHUV��ZLWK�PHDQLQJIXO�OLPLWV�SUHGLFDWHG�
RQ�UHOHYDQFH�DQG�SDUWLFXODULW\��DQG�WR�LQVLVW�DQ�HPSOR\HU�WDNH�LQWR�
DFFRXQW�WKH�SULYDWH�QDWXUH�RI�WKH�SODLQWLII¶V�FRPPXQLFDWLRQV�DQG�
QDUURZ�GLVFRYHU\�DFFRUGLQJO\�

&�� /RFDO�-XULVGLFWLRQDO�5XOHV�LQ�)HGHUDO�&RXUW��

0DQ\�IHGHUDO�FRXUWV�KDYH�DGRSWHG�ORFDO�UXOHV��JXLGHOLQHV��RU�
PRGHO� RUGHUV� RQ� H�GLVFRYHU\��$OWKRXJK� WKHVH� DSSO\� HTXDOO\� WR�
GHIHQGDQWV�DQG�SODLQWLIIV�DQG�KDYH�QRW�\HW�GLVWLQJXLVKHG�EHWZHHQ�
WKH�SDUWLHV�DQG�WKH�GLIIHUHQW�QDWXUH�RI�WKHLU�GHYLFHV�RU�FRPPXQLFD�
WLRQV��VRPH�SURYLGH�KHOSIXO�JXLGDQFH�RQ�KRZ�SODLQWLII¶V�FRXQVHO�
FDQ�SURFHHG��KRZ�WR�SODQ�IRU�H�GLVFRYHU\��DQG�ZKHQ�FRXUWV�DUH�
WDNLQJ�D�VWDQG�RQ�RYHUEUHDGWK�DQG�LQDFFHVVLELOLW\��)RU�H[DPSOH��
VHYHUDO�FRXUWV�KDYH�FRGL¿HG�DGYLFH�LQ�WKH�6HGRQD�3ULQFLSOHV�WKDW�
PHWDGDWD� LV� QRW�E\�GHIDXOW� WR�EH�SURGXFHG�EHFDXVH�RI� WKH�KLJK�
FRVWV�DVVRFLDWHG�ZLWK�LWV�SUHVHUYDWLRQ�DQG�SURGXFWLRQ���

��6('21$�&21)(5(1&(�&223(5$7,21�352&/$0$7,21��VXSUD�QRWH����
��6HH��H�J���$SSOH�,QF��Y��6DPVXQJ�(OHFV��&R���1R�����&9������/+.��36*��������

8�6��'LVW��/(;,6��������DW����Q�����1�'��&DO��0D\�����������7DGD\RQ�Y��*UH\KRXQG�
/LQHV��,QF���1R�����������$%-�-0)��������8�6��'LVW��/(;,6��������DW�����'�'�&��-XQH�
����������&DUWHO�$VVHW�0JPW��Y��2FZHQ�)LQ��&RUS���1R�����FY�������5(%�&%6�������
8�6��'LVW��/(;,6��������DW���±����'��&ROR��)HE������������:LOOLDP�$��*URVV�&RQVWU��
$VVRFV���,QF��Y��$PHULFDQ�0IUV��0XW��,QV��&R�������)�5�'������������6�'�1�<��������

��7KLV� LV�QRW� WR�VD\� WKDW� WKHUH�DUH�QR�VLPLODU�(6,� UXOHV�RU�JXLGHOLQHV� LQ�VWDWH�
FRXUWV��7KH�DXWKRUV�RI�WKLV�FKDSWHU�SUDFWLFH�RQO\�LQ�IHGHUDO�FRXUW�DQG�WKHUHIRUH�KDYH�
OLPLWHG�IDPLOLDULW\�ZLWK�WKLV�DUHD�LQ�WKH�VWDWH�FRXUWV�DQG�WKXV�GR�QRW�DGGUHVV�LW�KHUH��
)RU�LQIRUPDWLRQ�RQ�VWDWH�FRXUW�UXOHV�FRQFHUQLQJ�H�GLVFRYHU\��VHH�³)HGHUDO�DQG�6WDWH�
6WDWXWHV�DQG�5XOHV´�LQ�%ORRPEHUJ�%1$¶V�H'LVFRYHU\�5HVRXUFH�&HQWHU��VXEVFULSWLRQ�
LQIRUPDWLRQ�DYDLODEOH�DW�KWWS���ZZZ�EQD�FRP�HGUF��

��6HH�� H�J���/RFDO�5XOHV� IRU� WKH�8�6��'LVWULFW�&RXUWV�RI�'HODZDUH��0DU\ODQG��
DQG�WKH�:HVWHUQ�'LVWULFW�RI�:DVKLQJWRQ�
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7KH�IROORZLQJ�VHFWLRQV�VXPPDUL]H�DGGLWLRQDO�JXLGHOLQHV�UH�
ODWHG�WR�H�GLVFRYHU\�DERYH�DQG�EH\RQG�WKRVH�GLVFRYHU\�REOLJDWLRQV�
DOUHDG\�LQKHUHQW�LQ�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E�����%��

��� 9DULRXV�-XULVGLFWLRQV

0DQ\� ORFDO� MXULVGLFWLRQV� KDYH� QR� VSHFL¿F� JXLGHOLQHV� IRU�
H�GLVFRYHU\��EXW�PRVW�UHTXLUH�VRPH�PLQLPDO�SUHOLPLQDU\�GLVFXV�
VLRQ� DV� SDUW� RI� WKH� SDUWLHV¶�5XOH� ���I�� FRQIHUHQFH� DQG�RU� RWKHU�
PLQRU�UHJXODWLRQV��VXFK�DV�WKRVH�UHODWHG�WR�5XOH����D��LQLWLDO�GLV�
FORVXUHV����$OO�JHQHUDO�GLVFRYHU\�REOLJDWLRQV�XQGHU�ERWK�IHGHUDO�
DQG�ORFDO�UXOHV�VWLOO�DSSO\��KRZHYHU�

��� 1RUWKHUQ�'LVWULFW�RI�&DOLIRUQLD

7KLV�MXULVGLFWLRQ�SURYLGHV�H[WHQVLYH�JXLGHOLQHV�WKDW�H[SODLQ�
WKH�SXUSRVH�RI� WKH�JXLGHOLQHV�� UHTXLUH�FRRSHUDWLRQ�EHWZHHQ� WKH�
SDUWLHV� LQ� H�GLVFRYHU\�� HQVKULQH� WKH� QRWLRQ� RI� SURSRUWLRQDOLW\��
SURYLGH� VSHFL¿F� JXLGDQFH� RQ� SUHVHUYDWLRQ� OHWWHUV� DQG�ZKDW� WKH�
VFRSH�RI�SUHVHUYDWLRQ�VKRXOG�HQWDLO��DQG�OLVW�GHWDLOHG�LQVWUXFWLRQV�
RQ�ZKDW�VKRXOG�EH�GLVFXVVHG�UHODWLQJ�WR�(6,�GXULQJ�WKH�5XOH����I��
FRQIHUHQFH��LQFOXGLQJ�SRVVLEOH�FODZ�EDFN�DJUHHPHQWV�RU�SURWHF�
WLYH�RUGHUV��L�H���)HGHUDO�5XOH�RI�(YLGHQFH�����G��� �H����PHWKRGV�
RI� GLVFRYHU\�� SKDVLQJ� RI� (6,� GLVFRYHU\�� LQDFFHVVLEOH� VRXUFHV��
DQG�RSSRUWXQLWLHV� WR� UHGXFH� FRVWV��7KH� ORFDO� UXOHV� DOVR� UHTXLUH�
WKDW�SDUWLHV�GHVLJQDWH�DQ�H�GLVFRYHU\�OLDLVRQ�LQ�FDVH�RI�GLVSXWHV�

��� 'LVWULFW�RI�'HODZDUH

7KLV�GLVWULFW�KDV�DGRSWHG�D�GHIDXOW�VWDQGDUG�IRU�GLVFRYHU\�RI�
(6,��ZKLFK�UHTXLUHV�FRRSHUDWLRQ�DQG�SURSRUWLRQDOLW\��GHPDUFDWHV�

��7KHVH�MXULVGLFWLRQV�LQFOXGH�WKH�8�6��'LVWULFW�&RXUWV�IRU�WKH�'LVWULFW�RI�$ODVND��
(DVWHUQ� DQG�:HVWHUQ�'LVWULFWV�RI�$UNDQVDV��'LVWULFW� RI�&RORUDGR��'LVWULFW� RI�&RQ�
QHFWLFXW��6RXWKHUQ�'LVWULFW�RI�)ORULGD��1RUWKHUQ�DQG�6RXWKHUQ�'LVWULFWV�RI�*HRUJLD��
'LVWULFW�RI� ,GDKR��1RUWKHUQ�'LVWULFW�RI� ,QGLDQD��6RXWKHUQ�'LVWULFW�RI� ,GDKR��1RUWK�
HUQ�DQG�6RXWKHUQ�'LVWULFWV�RI�,RZD��'LVWULFW�RI�0LQQHVRWD��'LVWULFWV�RI�0LVVLVVLSSL�
DQG�0LVVRXUL� �RQO\�GLVFORVXUHV���'LVWULFW�RI�1HEUDVND��'LVWULFW�RI�1HZ�+DPSVKLUH��
1RUWKHUQ�'LVWULFW�RI�1HZ�<RUN��:HVWHUQ�'LVWULFW�1RUWK�&DUROLQD��:HVWHUQ�'LVWULFW�RI�
2NODKRPD��DQG�EHVW�SUDFWLFHV�LQ�FULPLQDO�PDWWHUV���(DVWHUQ�'LVWULFW�RI�3HQQV\OYDQLD��
'LVWULFW�RI�3XHUWR�5LFR��:HVWHUQ�'LVWULFW�RI�7HQQHVVHH��'LVWULFW�RI�8WDK��6RXWKHUQ�
'LVWULFW�RI�:HVW�9LUJLQLD��DQG�WKH�(DVWHUQ�'LVWULFW�RI�:LVFRQVLQ�
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ZKDW� LV� RU� LV� QRW� UHTXLUHG� LQ� D� SULYLOHJH� ORJ�� RXWOLQHV� WKH� (6,�
WRSLFV� WKH�SDUWLHV� VKRXOG�GLVFXVV� GXULQJ� WKH�5XOH����I�� FRQIHU�
HQFH�� PDQGDWHV� GLVFORVXUH� RI� ��� NH\� FXVWRGLDQV�� OLPLWV� RYHU�
EURDG� H�GLVFRYHU\�� LQFOXGLQJ� OLPLWLQJ� WKH� XVH� RI� H[FHVVLYH� DQG�
RYHUEURDG�VHDUFK�WHUPV�DQG�SODFLQJ�ERXQGDULHV�RQ�SURGXFWLRQ�RI�
PHWDGDWD��DGGUHVVHV� WKH� IRUPDW�RI�(6,�SURGXFWLRQ��RXWOLQHV� WKH�
GXW\�RI�QRWLFH�� LQFOXGLQJ� WKH� UHTXLUHPHQWV� WKDW�SDUWLHV� LGHQWLI\�
ZKDW�(6,�WKH\�EHOLHYH�WR�EH�QRW�UHDVRQDEO\�DFFHVVLEOH�DQG�ZKDW�
(6,� LV� FRQWUROOHG� E\� WKLUG�SDUWLHV�� RXWOLQHV� WKH� FRQWRXUV� RI� WKH�
UHDVRQDEOH�GXW\�WR�SUHVHUYH��LQFOXGLQJ�WKDW��³>D@EVHQW�D�VKRZLQJ�
RI�JRRG�FDXVH�E\� WKH� UHTXHVWLQJ�SDUW\�� WKH�SDUWLHV� VKDOO�QRW�EH�
UHTXLUHG� WR� PRGLI\�� RQ� D� JRLQJ�IRUZDUG� EDVLV�� WKH� SURFHGXUHV�
XVHG�E\�WKHP�LQ�WKH�RUGLQDU\�FRXUVH�RI�EXVLQHVV�WR�EDFN�XS�DQG�
DUFKLYH�GDWD��SURYLGHG��KRZHYHU�� WKDW� WKH�SDUWLHV�VKDOO�SUHVHUYH�
WKH� QRQ�GXSOLFDWLYH� GLVFRYHUDEOH� LQIRUPDWLRQ� FXUUHQWO\� LQ� WKHLU�
SRVVHVVLRQ��FXVWRG\�RU�FRQWURO �́���DQG�SURYLGHV�D�OLVW�RI����VRXUFHV�
RI�(6,�WKDW�DUH�SUHVXPSWLYHO\�QRW�VXEMHFW�WR�GLVFRYHU\��7KH�'LV�
WULFW�RI�'HODZDUH�DOVR�KDV�D�GHIDXOW�SURFHGXUH�IRU�DFFHVVLQJ�WKH�
VRXUFH�FRGH�RI�VWDQGDORQH�FRPSXWHUV�

��� 0LGGOH�'LVWULFW�RI�)ORULGD

7KLV� GLVWULFW� KDV� D� FLYLO� GLVFRYHU\� SUDFWLFH� KDQGERRN� LQ�
ZKLFK� (6,� LV� VSHFL¿FDOO\� FRYHUHG�� 7KLV� KDQGERRN� LV� FLWHG� LQ�
SURFHHGLQJV�� 7KH� KDQGERRN¶V� FKDSWHU� RQ� H�GLVFRYHU\� FRXQVHOV�
WKDW�� LI� UHDVRQDEOH��D� UHTXHVWLQJ�SDUW\�FDQ�DVN� WKDW�(6,�EH�SUR�
GXFHG� LQ� HLWKHU� HOHFWURQLF� RU� KDUG� FRS\� IRUPDW� RU� ERWK�� DQG� D�
UHVSRQGLQJ� SDUW\� FDQ� UHTXHVW� DQFLOODU\� HOHFWURQLF� LQIRUPDWLRQ��
7KH� KDQGERRN� VSHFL¿HV� IDFWRUV� WKH� FRXUW� LV� WR� FRQVLGHU� ZKHQ�
GHFLGLQJ� D� PRWLRQ� WR� FRPSHO�� LQFOXGLQJ� EXUGHQ�� H[SHQVH�� DQG�
WKH� EUHDGWK� RI� WKH� GLVFRYHU\� UHTXHVW�� DV� ZHOO� DV� WKH� UHVRXUFHV�
RI�WKH�SDUWLHV��$GGLWLRQDOO\��WKH�KDQGERRN�VWDWHV�WKDW�UHTXHVWLQJ�
SDUWLHV�RUGLQDULO\�ZLOO�EH�H[SHFWHG�WR�FRYHU�DQ\�VSHFLDO�H[SHQVHV�
DVVRFLDWHG�ZLWK�WKHLU�UHTXHVWV��LQFOXGLQJ�WKH�FRVWV�RI�DFTXLULQJ�RU�
FUHDWLQJ�VSHFLDO�VRIWZDUH��EXW�WKDW�WKH�FRXUW�FRQVLGHUV�VXFK�IDFWRUV�

��8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�'HODZDUH��'()$8/7�67$1'$5'�
)25� ',6&29(5<�� ,1&/8',1*� ',6&29(5<� 2)� (/(&7521,&$//<� 6725('� ,1)250$�
7,21��(6,����
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DV� SURSRUWLRQDOLW\� DQG� WKH� UHVSRQGLQJ� SDUW\¶V� DOUHDG\� H[LVWLQJ�
WHFKQRORJLFDO�FDSDELOLWLHV�LQ�DGMXGLFDWLQJ�DQ\�FRVW�GLVSXWHV��7KH�
KDQGERRN� DOVR� DGYLVHV� WKDW�� ³XQOHVV� WKH� UHTXHVWLQJ� SDUW\� FDQ�
GHPRQVWUDWH�D�VXEVWDQWLDO�QHHG��D�SDUW\�GRHV�QRW�RUGLQDULO\�KDYH�D�
GXW\�WR�WDNH�VWHSV�WR�WU\�WR�UHVWRUH�HOHFWURQLF�LQIRUPDWLRQ�WKDW�KDV�
EHHQ�GHOHWHG�RU�GLVFDUGHG�LQ�WKH�UHJXODU�FRXUVH�RI�EXVLQHVV�EXW�
PD\�QRW�KDYH�EHHQ�FRPSOHWHO\�HUDVHG�IURP�FRPSXWHU�PHPRU\�́ ��

��� 'LVWULFW�RI�.DQVDV

7KH�'LVWULFW�RI�.DQVDV�KDV�JXLGHOLQHV�WKDW�UHTXLUH�FRXQVHO�WR�
EH�NQRZOHGJHDEOH�DERXW�WKHLU�SDUWLHV¶�LQIRUPDWLRQ�PDQDJHPHQW�
V\VWHPV�EHIRUH� OLWLJDWLRQ� LV�¿OHG�DQG� WKH�5XOH����I��FRQIHUHQFH�
RFFXUV��WKDW�PDQGDWH�GLVFORVXUH�RI�(6,�VRXUFHV�D�SDUW\�LQWHQGV�WR�
UHO\�RQ�RWKHU�WKDQ�WKRVH�IRU�LPSHDFKPHQW��WKDW�HQXPHUDWH�JHQHUDO�
FRQVLGHUDWLRQV�ZLWK�UHVSHFW�WR�WKH�GXW\�RI�SUHVHUYH��WKDW�LPSRVH�
D� GXW\� WR� QRWLI\� WKH�RSSRVLQJ�SDUW\� RI� DQ\� UHTXHVWV� IRU�(6,� DW�
RU�EHIRUH� WKH�5XOH����I��FRQIHUHQFH��DQG� WKDW� UHTXLUH�H[WHQVLYH�
FRQYHUVDWLRQV�GXULQJ�WKH�5XOH����I��FRQIHUHQFH�DERXW�(6,��LQFOXG�
LQJ�ZKHWKHU�(6,�VRXUFHV�DUH�UHDVRQDEO\�DFFHVVLEOH��WKH�FRVW�DQG�
QHFHVVLW\�RI�SURGXFLQJ� LQDFFHVVLEOH�(6,��DQG�DERXW�DJUHHPHQWV�
IRU� SURWHFWLQJ� SULYLOHJHG� FRPPXQLFDWLRQV�� 7KH� JXLGHOLQHV� DOVR�
LPSRVH� D� GXW\� WR� FRQIHU�ZLWK� QRQSDUWLHV�ZKHQ� UHTXHVWLQJ�(6,�
IURP�WKHP�

��� 'LVWULFW�RI�0DU\ODQG

7KLV�GLVWULFW�KDV�D�YHU\�GHWDLOHG�VXJJHVWHG�(6,�SURWRFRO�WKDW�
SDUWLHV�FDQ�IROORZ�WKDW�HQFRPSDVVHV�)HGHUDO�5XOHV�RI�&LYLO�3URFH�
GXUH���������������������DQG�����,W�LV�D�ZRUN�LQ�SURJUHVV�DQG�LV�RQO\�
UHFRPPHQGHG��,W�SURYLGHV�GH¿QLWLRQV�DQG�VXJJHVWV�WKDW�WKH�SDUWLHV�
H[FKDQJH�(6,�UHODWHG�LQIRUPDWLRQ�EHIRUH�WKH�5XOH����I��FRQIHUHQFH��
LQFOXGLQJ�LGHQWLI\LQJ�NH\�FXVWRGLDQV��,W�DOVR�DGGUHVVHV�WKH�VFRSH�
RI�WKH�OLWLJDWLRQ�KROG��VSHFLI\LQJ�ZKDW�VKRXOG�EH�LQFOXGHG��VXFK�
DV�D�GHVFULSWLRQ�RI�WKH�QDWXUH�RI�WKH�GRFXPHQWV�WR�EH�VXEMHFW�WR�
WKH�KROG�DQG�ZKHWKHU�PHWDGDWD�LV�LPSOLFDWHG��D�GHVFULSWLRQ�RI�WKH�
SDUWLHV¶�UHODWLYH�GDWD�VWRUDJH�V\VWHPV�DQG�PHGLD��LQVWUXFWLRQV�RQ�

��8QLWHG� 6WDWHV� 'LVWULFW� &RXUW� IRU� WKH�0LGGOH� 'LVWULFW� RI� )ORULGD��0,''/(�
',675,&7�',6&29(5<�����������
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WKH�VWHSV�SDUWLHV�VKRXOG�WDNH�WR�SUHVHUYH�(6,��DQG�SURSRVDOV�IRU�
D�SRWHQWLDO�PRQLWRU��,W�IXUWKHU�VXJJHVWV�WKDW�ODZ\HUV�IDPLOLDUL]H�
WKHPVHOYHV�ZLWK�WKHLU�FOLHQW¶V�(6,��VXFK�DV�EORJV��ZHEVLWH�XVDJH��
RU� LQVWDQW�PHVVDJLQJ�KDELWV��DQG�EDFNXS�SUDFWLFHV�DQG�RSWLRQV��
7KH�SURWRFRO�DOVR�SURYLGHV�JXLGDQFH�IRU�GLVFXVVLRQV�GXULQJ�WKH�
5XOH����I��FRQIHUHQFH��LQFOXGLQJ�VXJJHVWLQJ�GLVFXVVLRQ�DERXW�WKH�
VFRSH�RI�IRUWKFRPLQJ�GLVFRYHU\�UHTXHVWV��SURGXFWLRQ�IRUPDWLRQ��
YROXPH�DQG�FRVWV�RI�GDWD��SUHVHUYDWLRQ�RI�(6,�LQ�YDULRXV�FRQWH[WV��
LQFOXGLQJ�G\QDPLF�V\VWHPV��WKRVH�WKDW�DUH�LQ�XVH�GXULQJ�WKH�SHQ�
GHQF\� RI� WKH� ODZVXLW� DQG� LQ�ZKLFK�(6,� FKDQJHV��� LGHQWL¿FDWLRQ�
RI�(6,�WKDW�LV�QRW�UHDVRQDEO\�DFFHVVLEOH��FRVWV�DQG�FRVW�VKDULQJ��
VHDUFK�PHWKRGRORJLHV��LQFOXGLQJ�DJUHHPHQW�RQ�VHDUFK�WHUPV��DQG�
WKH� RSWLRQ� RI� WLHULQJ� GLVFRYHU\�� 7KH�'LVWULFW� RI�0DU\ODQG� DOVR�
VWDWHV� WKDW�PHWDGDWD� QHHG� QRW� EH� SURGXFHG� DV� D� URXWLQH�PDWWHU�
DEVHQW�H[FHSWLRQ�RU�ZKHQ�WKH�PHWDGDWD�LV�LPEHGGHG�

��� 'LVWULFW�RI�1HZ�-HUVH\

7KH�'LVWULFW�RI�1HZ�-HUVH\�UHTXLUHV�FRXQVHO� WR�IDPLOLDUL]H�
WKHPVHOYHV�ZLWK�WKHLU�FOLHQW¶V�LQIRUPDWLRQ�PDQDJHPHQW�V\VWHPV�
SULRU� WR� WKH� 5XOH� ���I�� FRQIHUHQFH� DQG� WR� UHYLHZ� SRWHQWLDOO\�
UHOHYDQW� (6,� EHIRUH� LVVXLQJ� 5XOH� ���D�� LQLWLDO� GLVFORVXUHV�� 7KH�
'LVWULFW�RI�1HZ�-HUVH\�DOVR�UHTXLUHV�SDUWLHV�WR�LGHQWLI\�EHIRUH�WKH�
5XOH� ���I�� FRQIHUHQFH� VSHFL¿FDOO\�ZKDW� FDWHJRULHV� RI�(6,� WKH\�
ZLOO�EH�VHHNLQJ��DQG�DW�WKH�FRQIHUHQFH�WR�FRQIHU�DERXW�SUHVHUYD�
WLRQ��SURGXFWLRQ��DQG�FRVW�RI�H�GLVFRYHU\��7KLV�GXW\�WR�LQYHVWLJDWH�
DQG�GLVFORVH�LV�LQ�DGGLWLRQ�WR�WKH�GXW\�WR�QRWLI\�WKDW�PDQ\�RWKHU�
GLVWULFWV�DOVR�LQFOXGH�

��� 6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN

7KH� 6RXWKHUQ� 'LVWULFW� RI� 1HZ�<RUN� KDV� D� VWDQGLQJ� RUGHU�
JRYHUQLQJ�FHUWDLQ�GLVFRYHU\�LVVXHV��DWWDFKHG�WR�ZKLFK�LV�DQ�RUGHU�
RQ� H�GLVFRYHU\� WKDW� WKH�SDUWLHV�PXVW� FRPSOHWH�GXULQJ� WKH�5XOH�
���I��FRQIHUHQFH�DQG�SURYLGH�WR�WKH�FRXUW�EHIRUH�WKH�LQLWLDO�SUHWULDO�
FRQIHUHQFH��7KH�GLVFRYHU\�RUGHU�UHTXLUHV�WKH�SDUWLHV�WR�GHVFULEH�
WKH�H�GLVFRYHU\�DQWLFLSDWHG��HVWLPDWH� WKH�FRVW�RI� WKH�GLVFRYHU\��
FHUWLI\�D�PHHW�DQG�FRQIHU��GHVFULEH�WKHLU�SUHVHUYDWLRQ�HIIRUWV�DQG�
OLWLJDWLRQ�KROGV��GHVFULEH�WKH�VHDUFK�PHWKRGRORJLHV�DQG�SURWRFROV�
GLVFXVVHG�DQG�ZKLFK�PHWKRGRORJ\�HDFK�SDUW\� LQWHQGV�WR�DSSO\��
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LGHQWLI\�WKH�VRXUFHV�RI�(6,�WKDW�WKH�SDUWLHV�DQWLFLSDWH�VHDUFKLQJ��
GHVFULEH� OLPLWDWLRQV� RQ� DQG� IRUP� RI� SURGXFWLRQ�� SULYLOHJH�� DQG�
FRVWV� RI� SURGXFWLRQ�� DQG� LGHQWLI\� DQG� GHVFULEH� WKH� UHPDLQLQJ�
GLVSXWHV�WKDW�WKH�SDUWLHV�DQWLFLSDWH�ZLOO�QHHG�MXGLFLDO�LQWHUYHQWLRQ�

��� 1RUWKHUQ�'LVWULFW�RI�2KLR

7KLV� GLVWULFW�� OLNH� WKH�'LVWULFW� RI�0DU\ODQG�� KDV� LQVWLWXWHG�
D� GHIDXOW� H�GLVFRYHU\� UHJLPH�� ,Q� LW� WKH� FRXUW� UHTXLUHV� SDUWLHV��
EHIRUH� WKH� 5XOH� ���I�� FRQIHUHQFH�� WR� GLVFORVH� NH\� FXVWRGLDQV��
OLVW� DQG� GHVFULEH� UHOHYDQW� (6,� VRXUFHV�� LGHQWLI\� WKH� LQGLYLGXDO�
GHVLJQDWHG� E\� HDFK� SDUW\� DV� EHLQJ� PRVW� NQRZOHGJHDEOH� DERXW�
WKH�SDUW\¶V� HOHFWURQLF�GRFXPHQWV��GHVLJQDWH� DQ�H�GLVFRYHU\�FR�
RUGLQDWRU��DQG�SURYLGH�D�GHVFULSWLRQ�RI�WKH�SUREOHPV�HDFK�SDUW\�
DQWLFLSDWHV�ZLOO�DULVH�LQ�WKH�FRXUVH�RI�GLVFRYHU\��7KH�FRRUGLQDWRU�
LV�D�VLQJOH�SHUVRQ�ZKR�PXVW�EH�NQRZOHGJHDEOH�DERXW�DOO�DVSHFWV�
RI� WKH� SDUW\¶V� H�GLVFRYHU\� V\VWHPV�� VWRUDJH�� DQG� RWKHU� WHFKQL�
FDO� LVVXHV�� DQG� LV� WDVNHG�ZLWK� DQVZHULQJ�TXHVWLRQV�� IDFLOLWDWLQJ�
�H�GLVFRYHU\�IRU�KLV�RU�KHU�SDUW\��DQG�KHOSLQJ�WR�UHVROYH�GLVSXWHV��
,I� UHOHYDQW�� WKH� SDUWLHV� DUH� DOVR� H[SHFWHG� WR� DJUHH� RQ� D� VHDUFK�
PHWKRGRORJ\�� WKH� WLPLQJ� RI� DQG� IRUPDW� RI� SURGXFWLRQ�� DQG� WR�
GLVFORVH�DQ\�REVWDFOHV�WKDW�PLJKW�UHVWULFW�VHDUFKHV��DQG�DUH�DOVR�
WR�DGGUHVV� WKH�LVVXHV�RI�SULYLOHJH�DQG�FRVW�

���� 0LGGOH�'LVWULFW�RI�3HQQV\OYDQLD

7KH�0LGGOH�'LVWULFW�RI�3HQQV\OYDQLD�UHTXLUHV�DWWRUQH\V���EHIRUH�
WKH�5XOH����I��FRQIHUHQFH��WR�EH�NQRZOHGJHDEOH�DERXW�WKHLU�FOL�
HQWV¶�(6,� DQG� KRZ� WR� UHWULHYH� LW�� WR� LQFOXGH�(6,� RQ�5XOH� ���D��
GLVFORVXUHV�� DQG� WR� GLVFXVV�� GXULQJ� WKH� 5XOH� ���I�� FRQIHUHQFH��
H�PDLO� LQIRUPDWLRQ�� GHOHWHG� LQIRUPDWLRQ�� EDFNXS� DQG� DUFKLYDO�
GDWD��FRVWV��DQG�WKH�IRUPDW�RI�SURGXFWLRQ�

���� :HVWHUQ�'LVWULFW�RI�3HQQV\OYDQLD

:HVWHUQ� 'LVWULFW� RI� 3HQQV\OYDQLD� /RFDO� 5XOH� ����� VSH�
FL¿FDOO\�DGGUHVVHV�GLVFRYHU\�RI�(6,�DQG�UHTXLUHV�FRXQVHO�EHIRUH�
WKH� 5XOH� ���I�� FRQIHUHQFH� WR� LQYHVWLJDWH� WKHLU� FOLHQWV¶� (6,� DQG�
LGHQWLI\�SHUVRQV�ZLWK�NQRZOHGJH�DERXW� WKH�FOLHQWV¶�(6,� VR� WKDW�
SUHVHUYDWLRQ� DQG� SURGXFWLRQ� DUH� SRVVLEOH� �GXW\� WR� LQYHVWLJDWH���
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7KH�ORFDO�UXOH�DOVR�VXJJHVWV�WKDW�WKH�SDUWLHV�GHVLJQDWH�D�UHVRXUFH�
SHUVRQ��VLPLODU� WR� WKH�QRWLRQ�RI�D�FRRUGLQDWRU�GLVFXVVHG�DERYH��
DQG�DVVHUWV�WKH�PDWWHUV�WKH�SDUWLHV�DUH�H[SHFWHG�WR�DGGUHVV�DW�WKH�
5XOH����I��FRQIHUHQFH��LQFOXGLQJ�REOLJDWLQJ�GLVFXVVLRQ�DERXW�VFRSH�
RI� UHTXHVWV�� SUHVHUYDWLRQ� RI� (6,�� DFFHVVLELOLW\� LVVXHV�� SULYLOHJH�
FRQFHUQV�� DOORFDWLRQ� RI� FRVWV� IRU� SUHVHUYDWLRQ� DQG� SURGXFWLRQ��
DQG�IRUPDW�RI�SURGXFWLRQ�

���� 0LGGOH�'LVWULFW�RI�7HQQHVVHH

7KH�0LGGOH�'LVWULFW�RI�7HQQHVVHH�LV�DQRWKHU�MXULVGLFWLRQ�OLNH�
WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN�WKDW�KDV�D�VWDQGLQJ�RUGHU�LQ�
ZKLFK�DUH�DGRSWHG�GHIDXOW�SURFHGXUHV�IRU� WKH�GLVFRYHU\�RI�(6,��
,W� UHTXLUHV� FRXQVHO� DW� RU� EHIRUH� WKH� 5XOH� ���I�� FRQIHUHQFH� WR�
KDYH�NQRZOHGJH�RI�WKHLU�FOLHQWV¶�(6,��GHVLJQDWH�D�FXVWRGLDQ�ZKR�
FDQ�DQVZHU�TXHVWLRQV� DERXW� DQG� IDFLOLWDWH�GLVFRYHU\�RI�(6,� IRU�
HDFK�SDUW\��OLVW�UHOHYDQW�VRXUFHV�RI�(6,�DQG�NH\�FXVWRGLDQV��DQG�
ZDUQ�RI�DQ\�DQWLFLSDWHG�SUREOHPV�UHODWLQJ�WR�H�GLVFRYHU\��$W�RU�
EHIRUH�WKH�5XOH����I��FRQIHUHQFH��LI�DSSOLFDEOH��WKH�SDUWLHV�PXVW�
DOVR�DWWHPSW�WR�FRPH�WR�DQ�DJUHHPHQW�RQ�D�PHWKRGRORJ\��VHDUFK�
WHUPV��DQG�VFRSH�RI�VHDUFKHV��DQG�D�SDUW\�LV�REOLJDWHG�WR�GLVFORVH�
DQ\�UHVWULFWLRQV�RU�OLPLWDWLRQV�RQ�LWV�VHDUFK�WKHUHDIWHU��7KH\�DUH�
H[SHFWHG�WR�WU\�WR�UHDFK�DFFRUG�RQ�UHFRUG�UHWHQWLRQ�DQG�SUHVHU�
YDWLRQ�SURWRFROV�DV�ZHOO��7KH�GHIDXOW�SURGXFWLRQ�IRUPDW�LV�3')��
7,))��RU�RWKHU�SLFWXUH�IRUPDW��3ULYLOHJHG�GRFXPHQWV�LQDGYHUWHQWO\�
GLVFORVHG�PXVW�EH�LPPHGLDWHO\�UHWXUQHG��&RVWV�DUH�WR�EH�ERUQH�
E\� HDFK� SDUW\�� DOWKRXJK� WKH� FRXUWV� PD\� FRQVLGHU� FRVW�VKLIWLQJ�
IRU�JRRG�FDXVH�

���� :HVWHUQ�'LVWULFW�RI�:DVKLQJWRQ

7KH�:HVWHUQ�'LVWULFW�RI�:DVKLQJWRQ�UHTXLUHV�SDUWLHV�WR�UHSRUW��
DIWHU� WKH�5XOH� ���I�� FRQIHUHQFH��ZKHWKHU� WKH\� DJUHH� WR� XVH� WKH�
FRXUW¶V�³0RGHO�$JUHHPHQW�5HJDUGLQJ�'LVFRYHU\�RI�(OHFWURQLFDOO\�
6WRUHG�,QIRUPDWLRQ�́ ���$OWKRXJK�XVH�RI�WKH�0RGHO�$JUHHPHQW�LV�
QRW�PDQGDWRU\�� LI� WKH� SDUWLHV� DJUHH� WR� DGRSW� LW�� WKH�$JUHHPHQW�
HPSKDVL]HV�SURSRUWLRQDOLW\�DQG�UHTXLUHV�VHSDUDWH�(6,�GLVFORVXUHV�

��8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�:HVWHUQ�'LVWULFW�RI�:DVKLQJWRQ��/2&$/�
&,9,/�58/(6����
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ZLWKLQ����GD\V�DIWHU�WKH�5XOH����I��FRQIHUHQFH�ZLWK�NH\�FXVWRGLDQV�
DQG�GDWD�VRXUFHV�� LQFOXGLQJ�D� OLVW�RI�QRQ�FXVWRGLDO�� WKLUG�SDUW\��
DQG�LQDFFHVVLEOH�VRXUFHV��7KH�0RGHO�$JUHHPHQW�DUWLFXODWHV�DS�
SURSULDWH�VWHSV�IRU�SUHVHUYDWLRQ��VWDWLQJ�WKDW��³>D@EVHQW�D�VKRZLQJ�
RI�JRRG�FDXVH�E\� WKH� UHTXHVWLQJ�SDUW\�� WKH�SDUWLHV� VKDOO�QRW�EH�
UHTXLUHG�WR�PRGLI\�WKH�SURFHGXUHV�XVHG�E\�WKHP�LQ�WKH�RUGLQDU\�
FRXUVH�RI�EXVLQHVV�WR�EDFN�XS�DQG�DUFKLYH�GDWD��SURYLGHG��KRZ�
HYHU��WKDW�WKH�SDUWLHV�VKDOO�SUHVHUYH�DOO�GLVFRYHUDEOH�(6,�LQ�WKHLU�
SRVVHVVLRQ��FXVWRG\�RU�FRQWURO�́ ���8QGHU�WKH�0RGHO�$JUHHPHQW��
D�SURGXFLQJ�SDUW\�LV�UHVSRQVLEOH�IRU�VHDUFKLQJ�ERWK�FXVWRGLDO�DQG�
QRQFXVWRGLDO�(6,�VRXUFHV��,W�DOVR�SURYLGHV�HLJKW�VRXUFHV�RI�GDWD�
WKDW��DEVHQW�JRRG�FDXVH��QHHG�QRW�EH�SUHVHUYHG��LQFOXGLQJ�GHOHWHG�
DQG� IUDJPHQWHG� GDWD�� HSKHPHUDO� GDWD�� RQOLQH� DFFHVV� GDWD�� DQG�
HOHFWURQLF�GDWD�VHQW�IURP�PRELOH�GHYLFHV��SURYLGHG�WKDW�FRSLHV�RI�
WKHVH�UHFRUGV�DUH�URXWLQHO\�VDYHG�HOVHZKHUH��7KH�0RGHO�$JUHH�
PHQW� UHTXLUHV� SDUWLHV� WR� DWWHPSW� WR� UHDFK� DFFRUG� RQ� WKH� VFRSH�
DQG�PHWKRGRORJ\�RI� VHDUFKHV�DQG�REOLJDWHV�D� UHVSRQGLQJ�SDUW\�
WR�GLVFORVH�WKH�VFRSH��PHWKRGRORJ\��DQG�RU�DOO�VHDUFK�WHUPV�XVHG�
WR�XQFRYHU� UHVSRQVLYH� FRPPXQLFDWLRQV��1R�PRUH� WKDQ�¿YH� DG�
GLWLRQDO�VHDUFK�WHUPV�RU�TXHULHV�LQ�IROORZ�XS�GLVFRYHU\�UHTXHVWV�
DUH�DOORZHG��6HDUFKHV�WKDW�UHWULHYH�PRUH�WKDQ�����PHJDE\WHV�RI�
GDWD�� DEVHQW�JRRG�FDXVH�� DUH�GHHPHG�SUHVXPSWLYHO\�RYHUEURDG�

,Q�DGGLWLRQ��WKH�0RGHO�$JUHHPHQW�KDV�VHSDUDWH�(6,�SURYLVLRQV�
IRU�PRUH�FRPSOH[�FDVHV��ZKLFK�LQFOXGH�GLVFORVXUH�RI�LQIRUPDWLRQ�
VWRUDJH�V\VWHP��QHWZRUN��DQG�GDWDEDVH�GHVLJQV��DGGUHVV�WKH�IRUPDW�
RI�SURGXFWLRQ��DQG�ZKLFK�GLVFRXUDJH�SURGXFWLRQ�RI�PHWDGDWD�XQOHVV�
DJUHHG�WR�E\�ERWK�SDUWLHV�DQG�LI�PHWDGDWD�LV�UHOHYDQW��VSHFLI\LQJ�
ZKDW�SDUWLFXODU�PHWDGDWD�PXVW�EH�SURGXFHG��,Q�OLHX�RI�WKH�PRGHO�
DJUHHPHQW�� WKH�SDUWLHV�DUH� VWLOO� UHTXLUHG� WR�GLVFXVV�H�GLVFRYHU\�
GXULQJ�WKH�5XOH����I��FRQIHUHQFH�LQ�VRPH�GHWDLO�

���� 'LVWULFW�RI�:\RPLQJ

7KH�'LVWULFW�RI�:\RPLQJ�UHTXLUHV�WKDW�FRXQVHO�JDLQ�IDPLO�
LDULW\�ZLWK�WKHLU�SDUW\¶V�(6,�SULRU�WR�WKH�5XOH����I��FRQIHUHQFH��

��8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�:HVWHUQ�'LVWULFW�RI�:DVKLQJWRQ��>02'(/@�
$*5((0(17�5(*$5',1*�',6&29(5<�2)�(/(&7521,&$//<�6725('� ,1)250$7,21�
$1'�>352326('@�25'(5���
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DQG� DOVR� VWDWHV� WKDW� FRXQVHO� KDV� D� GXW\� WR� QRWLI\� WKH� RSSRVLQJ�
VLGH�SULRU�WR�WKH�FRQIHUHQFH�UHJDUGLQJ�WKH�FDWHJRULHV�RI�LQIRUPD�
WLRQ� WKDW� ZLOO� EH� VRXJKW� LQ� GLVFRYHU\�� 7KH� GLVWULFW� VSHFL¿FDOO\�
UHTXLUHV�SDUWLHV�WR�PHHW�DQG�FRQIHU�RYHU�H�GLVFRYHU\�DQG�DJUHH�
WR� WKH�VWHSV� WKH\�VKRXOG� WDNH� WR�SUHVHUYH�(6,� LQ�RUGHU� WR�DYRLG�
DFFXVDWLRQV�RI�VSROLDWLRQ��7KH�SDUWLHV�DUH�DOVR� LQVWUXFWHG�WR� WU\�
UHDFKLQJ�DJUHHPHQW�RQ�D�SURWRFRO�IRU�DQG�WKH�VFRSH�RI�DQ\�H�PDLO�
GLVFRYHU\��DV�ZHOO�DV�ZKDW�WR�GR�LI�SULYLOHJHG�FRPPXQLFDWLRQV�DUH�
LQDGYHUWHQWO\�SURGXFHG��7KH�SDUWLHV�PXVW�DOVR�DWWHPSW�WR�DJUHH�
RQ�ZKHWKHU�UHVWRULQJ�GHOHWHG�RU�EDFNXS�LQIRUPDWLRQ�LV�QHFHVVDU\�
DQG�ZKR�ZLOO�EHDU�WKH�FRVW�

'�� ,UUHOHYDQFH��3DUWLFXODULW\��DQG�2YHUEUHDGWK

,UUHOHYDQFH��SDUWLFXODULW\��DQG�RYHUEUHDGWK�DUH�VLVWHUV�WKDW�JR�
KDQG�LQ�KDQG��/LNH�DQ\�RWKHU�GLVFRYHU\��WKHUH�DUH�UHOHYDQF\�OLPL�
WDWLRQV�SODFHG�RQ�WKH�VHDUFK�IRU�(6,����$OWKRXJK�WKHVH�GLVFRYHU\�
SULQFLSOHV�DUH�ZHOO�HVWDEOLVKHG� LQ�RWKHU�DUHDV��FRXUWV�KDYH�RQO\�
UHFHQWO\�EHJXQ� WR�JUDSSOH�ZLWK� WKH�DSSOLFDWLRQ�RI�)HGHUDO�5XOH�
RI�&LYLO� 3URFHGXUH� ���E�� WR� WKH� QRYHO� FRQWH[W� RI� H�GLVFRYHU\����
7KH� 6HGRQD� 3ULQFLSOHV� DUH� JHQHUDOO\� D� JRRG� VWDUWLQJ� SRLQW�� DV�
WKH\� HPSKDVL]H� DSSOLFDWLRQ� RI� WKH� SULQFLSOHV� RI� UHOHYDQFH� DQG�

��*LDFFKHWWR�Y��3DWFKRJXH�0HGIRUG�8QLRQ�)UHH�6FK��'LVW���1R��&9����������$'6��
�$.7��������8�6��'LVW��/(;,6��������DW��±���(�'�1�<��0D\�����������0DLOKRLW�Y��
+RPH�'HSRW�8�6�$�������)�5�'����������±����&�'��&DO���������VHH�+RZHOO�Y��%XFNH\H�
5DQFK��,QF���1R�������FY������������8�6��'LVW��/(;,6���������DW����6�'��2KLR�2FW��
����������'HERUG�Y��0HUF\�+HDOWK�6\V��RI�.DQ���,QF���1R����������:(%�������8�6��
'LVW��/(;,6��������DW��±����±���'��.DQ��$XJ������������UHIXVLQJ�WR�FRPSHO�SXEOLF�
)DFHERRN�SRVWV�DQG�SULYDWH�H�PDLO�FRPPXQLFDWLRQV�EHWZHHQ�H[�HPSOR\HH�SODLQWLII�
DQG�KHU�FR�ZRUNHUV�ZKHQ�WKH\�ZHUH�LUUHOHYDQW�WR�HPSOR\HU¶V�VWDWHG�UHDVRQ�IRU�SODLQ�
WLII¶V�WHUPLQDWLRQ�DQG�LQYDGHG�H[�HPSOR\HH¶V�SULYDF\���³7KH�IDFW�WKDW�WKH�LQIRUPDWLRQ�
GHIHQGDQWV� VHHN� LV� LQ� DQ� HOHFWURQLF� ¿OH� DV� RSSRVHG� WR� D� ¿OH� FDELQHW� GRHV� QRW� JLYH�
WKHP�WKH�ULJKW� WR�UXPPDJH�WKURXJK�WKH�HQWLUH�¿OH��7KH�VDPH�UXOHV� WKDW�JRYHUQ�WKH�
GLVFRYHU\�RI�LQIRUPDWLRQ�LQ�KDUG�FRS\�GRFXPHQWV�DSSO\�WR�HOHFWURQLF�¿OHV�́ �+RZHOO��
�����8�6��'LVW��/(;,6���������DW����$�UHTXHVW�IRU�LQIRUPDWLRQ�PXVW�EH�WDLORUHG�DQG�
UHDVRQDEO\�FDOFXODWHG�WR�OHDG�WR�WKH�GLVFRYHU\�RI�DGPLVVLEOH�LQIRUPDWLRQ��0DLOKRLW��
����)�5�'�� DW� ���±���� VHH� DOVR�'DYHQSRUW� Y�� 6WDWH� )DUP�0XW��$XWR�� ,QV��&R���1R��
�����FY�����-�-%7�������8�6��'LVW��/(;,6��������DW��� �0�'��)OD��)HE�������������
((2&�Y��6LPSO\�6WRUDJH�0JPW���//&������)�5�'�������6�'��,QG���������'LVFRYHU\�
UHTXHVWV� OLNHZLVH�PXVW� FRQIRUP� WR� WKH�QRWLRQV�RI�SDUWLFXODULW\� HQXQFLDWHG� LQ�)('��
5��&,9��3�����E�����$���0DLOKRLW������)�5�'��DW����±���

��((2&�Y��6LPSO\�6WRUDJH�0JPW���//&������)�5�'������������6�'��,QG��������
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SDUWLFXODULW\�� DUWLFXODWH� WKH� VWHSV� SDUWLHV� VKRXOG� WDNH� WR� UHGXFH�
WKH�OLNHOLKRRG�RI�FRVWO\��EXUGHQVRPH��RYHUO\�H[SDQVLYH�VHDUFKHV�
XQOLNHO\�WR�UHVXOW�LQ�GLVFRYHU\�RI�JHUPDQH�FRPPXQLFDWLRQV��DQG�
DGYRFDWH�HVWDEOLVKLQJ�GH¿QLWH�SDUDPHWHUV�DQG�UHDVRQDEOH�VHDUFK�
FULWHULD��VXFK�DV�VHDUFK�WHUPV�DQG�WHPSRUDO�VFRSH���

7KH�ODZ�KDV�EHHQ�VORZ�WR�DSSO\�WKH�EDVLF�SULQFLSOHV�RI�UHOH�
YDQFH�DQG�SDUWLFXODULW\�WR�RYHUEURDG�RU�EODQNHW�UHTXHVWV�IRU�DFFHVV�
WR�D�SODLQWLII¶V�HOHFWURQLF�FRPPXQLFDWLRQV�EHFDXVH�H�GLVFRYHU\�LV�
VXFK�DQ�HPHUJHQW��JURXQG�EUHDNLQJ�LVVXH��$�IHZ�FRXUWV��KRZHYHU��
KDYH� VXFFHVVIXOO\� GRQH� VR�� )RU� H[DPSOH�� LQ�0DLOKRLW� Y�� +RPH�
'HSRW�8�6�$����� WKH�8�6��'LVWULFW�&RXUW� IRU� WKH�&HQWUDO�'LVWULFW�
RI�&DOLIRUQLD�HQJDJHG�LQ�H[WHQVLYH�GLVFXVVLRQ�DERXW�QHHGLQJ�WR�
DSSO\�WKH�SULQFLSOHV�RI�UHOHYDQFH�DQG�SDUWLFXODULW\�WR�VRFLDO�PHGLD�
FRQWHQW�HYHQ�LI�VXFK�HOHFWURQLF�FRPPXQLFDWLRQV�DUH�QRW�SURWHFWHG�
E\�DQ\�VSHFLDO�ULJKW�RI�SULYLOHJH�RU�SULYDF\����2WKHU�FRXUWV�KDYH�
DOVR� UHIXVHG� WR� SHUPLW� RU� RUGHU� GLUHFW�� XQIHWWHUHG� DFFHVV� WR� RU�
FRPSOHWH�FRSLHV�RI�VRFLDO�QHWZRUNLQJ�FRQWHQW��VLJQDOLQJ�WKDW�VXFK�
DQWLTXDWHG�PHWKRGRORJLHV�FDVW�WRR�ZLGH�D�GLVFRYHU\�QHW���

$V� WKH� FRXUW� LQ�0DLOKRLW� DQG� RWKHU� FRXUWV��� KDYH� PDGH�
FOHDU�� LW� LV� VLPSO\�QRW� WUXH� WKDW� VRFLDO� QHWZRUNLQJ� DQG� VLPLODU�
ZHEVLWHV�DUH�QRW�FRQGXFLYH�WR�¿QLWH�VHDUFK�SDUDPHWHUV��RU�WKDW�

��6('21$�35,1&,3/(6��VXSUD�QRWH�����DW��������
��0DLOKRLW������)�5�'������
��,G��DW����±���
��6HH�+ROWHU�Y��:HOOV�)DUJR�	�&R�������)�5�'������������'��0LQQ���������³3ODLQWLII�

ZLOO�QRW�EH�UHTXLUHG�WR�SURYLGH�GHIHQGDQW�ZLWK�DQ\�SDVVZRUGV�RU�XVHU�QDPHV�WR�DQ\�
VRFLDO�ZHEVLWHV��VR�WKDW�GHIHQGDQW�FDQ�FRQGXFW�LWV�RZQ�VHDUFK�DQG�UHYLHZ��-XVW�DV�WKH�
&RXUW�ZRXOG�QRW�JLYH�GHIHQGDQW�WKH�DELOLW\�WR�FRPH�LQWR�SODLQWLII¶V�KRPH�RU�SHUXVH�
KHU�FRPSXWHU� WR�VHDUFK� IRU�SRVVLEOH� UHOHYDQW� LQIRUPDWLRQ�� WKH�&RXUW�ZLOO�QRW�DOORZ�
GHIHQGDQW�WR�UHYLHZ�VRFLDO�PHGLD�FRQWHQW�WR�GHWHUPLQH�ZKDW�LW�GHHPV�LV�UHOHYDQW�́ ���
0DFNHOSUDQJ�Y��)LGHOLW\�1DW¶O�7LWOH�$JHQF\�RI�1HY���1R�������FY�������-&0�*:)��
�����8�6��'LVW��/(;,6�������DW���±����'��1HY��-DQ������������OLPLWLQJ�GLVFRYHU\�RI�
SODLQWLII¶V�0\VSDFH�DFFRXQW�DQG�SULYDWH�H�PDLOV�WKURXJK�D�0\VSDFH�DFFRXQW�EDVHG�
RQ�UHOHYDQFH�DQG�)('��5��(9,'�������

��6HH�2IIHQEDFN� Y�� /�0�� %RZPDQ�� ,QF��� 1R�� �����&9������� ����� 8�6�� 'LVW��
/(;,6��������DW��±���	�QQ��������0�'��3D��-XQH������������6LPSO\�6WRUDJH�0DQ�
DJHPHQW�� ����)�5�'��DW����� �³7KH�FRXUW� DFNQRZOHGJHV� WKDW� LW�KDV�QRW�GUDZQ� WKHVH�
OLQHV�ZLWK�WKH�SUHFLVLRQ�OLWLJDQWV�DQG�WKHLU�FRXQVHO�W\SLFDOO\�VHHN��%XW�WKH�GLI¿FXOW\�
RI�GUDZLQJ�VKDUS�OLQHV�RI�UHOHYDQFH�LV�QRW�D�GLI¿FXOW\�XQLTXH�WR�WKH�VXEMHFW�PDWWHU�RI�
WKLV�OLWLJDWLRQ�RU�WR�VRFLDO�QHWZRUNLQJ�FRPPXQLFDWLRQV�́ ���VHH�DOVR�5RELQVRQ�Y��-RQHV�
/DQJ�/D6DOOH�$PV���,QF���1R�������FY�������3.�������8�6��'LVW��/(;,6���������DW�
���'��2U��$XJ�������������FLWLQJ�6LPSO\�6WRUDJH�IRU�WKH�VDPH��
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GLUHFW�DQG�XQLYHUVDO�DFFHVV�LV�ZDUUDQWHG��2Q�WKH�FRQWUDU\��FRXUWV�
KDYH�H[SUHVVHG�GLVIDYRU�DQG�GHQRXQFHG�WKLV�DSSURDFK��EHFDXVH�
UHOHYDQFH�� DV� ZLWK� DOO� RWKHU� GLVFRYHU\�� VWLOO� DSSOLHV²HYHQ� WR�
VRFLDO�QHWZRUNLQJ�VRXUFHV�� ,W� LV� WKHUHIRUH� LQFXPEHQW�XSRQ� WKH�
SDUW\�VHHNLQJ�WKH�GLVFRYHU\�WR�GHOLQHDWH�WKH�FRQFUHWH�SDUDPHWHUV�
RI�D�VHDUFK�VR�WKDW�WKH�SURGXFLQJ�SDUW\�FDQ�PDNH�D�JRRG�IDLWK�
HIIRUW�WR�FRPSO\�

0RUHRYHU��ZKDWHYHU�WKH�QRYHOW\�RI�VRFLDO�QHWZRUNLQJ�ZHEVLWHV��
VHDUFK�WHUPV�KDYH�ORQJ�EHHQ�WKH�SULPDU\�PHDQV�RI�VHDUFKLQJ�RWKHU�
UHSRVLWRULHV� RI� HOHFWURQLF� FRPPXQLFDWLRQV�� LQFOXGLQJ� WH[W�PHV�
VDJHV�DQG�H�PDLOV��3XUVXDQW�WR�WKLV�PHWKRG��FRXUWV�KDYH�UHJXODUO\�
VXEMHFWHG�VHDUFK�WHUPV�WR�WKH�VDPH�VWDQGDUG�RI�UHOHYDQFH�DV�DQ\�
RWKHU� GLVFRYHU\� UHTXHVW��ZLWK� HDFK�ZRUG� UHTXLULQJ� MXVWL¿FDWLRQ�
VR�DV�WR�HQVXUH�WKDW�WKH�WHUPV�DUH�UHDVRQDEO\�FDOFXODWHG�WR�OHDG�
WR�WKH�GLVFRYHU\�RI�DGPLVVLEOH�HYLGHQFH��:KHQ�GHOYLQJ�LQWR�SUL�
YDWH� FRPPXQLFDWLRQV�� LW� LV� RQO\� IDLU� WR� WKH� SODLQWLII� WKDW� WHUPV�
UHODWH�GLUHFWO\�WR�LVVXHV�FHQWUDOO\�JHUPDQH�WR�WKH�OLWLJDWLRQ��DQG�
SDUWLVDQ�MXVWL¿FDWLRQV�UHODWHG�WR�HPRWLRQDO�GLVWUHVV��DIWHU�DFTXLUHG�
HYLGHQFH��DQG�VLPLODU�PDWWHUV�WKDW�EHQH¿W�RQO\�GHIHQGDQWV�VKRXOG�
QRW�VHUYH�DV�XQLODWHUDO�H[FXVHV�WR�WUDPPHO�WKURXJK�WKH�HOHFWURQLF�
FRPPXQLFDWLRQV�RI�SODLQWLIIV��SDUWLFXODUO\�EHFDXVH�WKHUH�DUH�DO�
PRVW� DOZD\V� RWKHU� DYHQXHV� RI� GLVFRYHU\�� LQFOXGLQJ� GHSRVLWLRQV�
DQG� UHVHDUFK� LQWR�SXEOLF� UHFRUGV�� WKDW�ZRXOG�FRQ¿UP�XQUHODWHG�
VWUHVVRUV� RU� SUREOHPDWLF� FRQGXFW� LQ� D� SODLQWLII¶V� OLIH����:KHUH��
DOWHUQDWLYHO\��GHIHQGDQWV�DUJXH�LQ�IDYRU�RI�H[SDQVLYH�H�GLVFRYHU\�
RQ� WKH� EDVLV� WKDW� FRPPXQLFDWLRQV�PLJKW� FDOO� LQWR� TXHVWLRQ� WKH�
FUHGLELOLW\�RI�D�SODLQWLII��WKDW�DUJXPHQW�UXQV�ELODWHUDOO\��,I�LQYD�
VLRQ�RI�WKH�SODLQWLII¶V�SULYDWH�FRPPXQLFDWLRQV�LV�MXVWL¿HG�RQ�WKHVH�
JURXQGV��WKH�VDPH�UHDVRQLQJ�KROGV�HTXDOO\�WUXH�RI�WKH�GHIHQGDQW¶V�

��+ROWHU������)�5�'��DW������0DFNHOSUDQJ�������8�6��'LVW��/(;,6�������DW�����
5R]HOO�Y��5RVV�+ROVW��1R�����&LY��������-*.���-&)��������8�6��'LVW��/(;,6�������DW�
�±����6�'�1�<��-DQ�������������VHH��H�J���5RELQVRQ�������8�6��'LVW��/(;,6���������DW�
���OLPLWLQJ�HPRWLRQDO�GLVWUHVV�H�PDLO�VHDUFKHV�WR�FRPPXQLFDWLRQV�EHWZHHQ�SODLQWLII�
DQG�FXUUHQW�RU�IRUPHU�HPSOR\HHV���7KHUH� LV� WKHUHIRUH�QR�UHDVRQ�WR�GHOYH� LQWR� WKHVH�
W\SHV�RI�FRPPXQLFDWLRQV�DQ\�PRUH� WKDQ� WKHUH�ZRXOG�EH� WR�GHSRVH�HYHU\�IULHQG�RU�
IDPLO\� PHPEHU� D� SODLQWLII� HYHU� VSRNH� ZLWK� DERXW� WKHVH� W\SHV� RI� LQFLGHQWV�� RU� WR�
ZLUHWDS�D�SODLQWLII��WR�HQVXUH�DFFHVV�WR�HYHU\�RQH�RI�KHU�FRQYHUVDWLRQV��5R]HOO�������
8�6��'LVW��/(;,6�������DW�����LGHQWLI\LQJ�XQIHWWHUHG�DFFHVV� WR�H�PDLOV�DV�DNLQ� WR�
GHSRVLQJ�HYHU\RQH�SODLQWLII�PLJKW�KDYH�WDONHG�WR��
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DJHQWV��RSHQLQJ�XS�D�3DQGRUD¶V�ER[�RI�SHUSHWXDO�VXUYHLOODQFH�RQ�
WKH�PDQ\�QDWXUDO�SHUVRQV�LPSOLFDWHG�E\�WKH�OLWLJDWLRQ�

6HDUFK� WHUPV� VKRXOG� EH� UHDOLVWLFDOO\� OLPLWHG� WR� QR� PRUH�
WKDQ�D�IHZ�GR]HQ�WDLORUHG�DQG�UHOHYDQW�ZRUGV���EHFDXVH�EURDGHU�
VHDUFKHV� DUH� OLNHO\� WR�\LHOG� LUUHOHYDQW� FRPPXQLFDWLRQV� DQG� HQ�
FURDFK�RQ�WKH�SULYDWH�DIIDLUV�RI�WKH�SODLQWLII��%HFDXVH�RI�WKH�KLJK�
OLNHOLKRRG�RI�XQVXSSRUWDEOH�LQWUXVLRQ��LI�D�ZRUG�LV�UHOHYDQW�WR�WKH�
FDVH�EXW�RQH�IUHTXHQWO\�XVHG�E\�WKH�SXEOLF� LQ�RWKHU�FRQWH[WV�� LW�
VKRXOG�EH� OLPLWHG�E\�UHFLSLHQW�RU�%RROHDQ�RSHUDWRU� WR�HQVXUH� LW�
UHPDLQV��¿WWLQJ��WR�DYRLG�RYHUEUHDGWK��DQG�WR�SURWHFW�WKH�SODLQWLII¶V�
SULYDF\����:RUGV� IRXQG� IUHTXHQWO\� LQ�GD\�WR�GD\�VSHHFK�VKRXOG�
EH�DYRLGHG��DV�WKHVH�ZLOO�OLNHO\�\LHOG�D�GLVSURSRUWLRQDWH�QXPEHU�
RI�KLWV�RQ�LUUHOHYDQW�HYLGHQFH��DQG�WKXV�FDQ�EH�XQGXO\�LQYDVLYH�
DV�ZHOO�DV�XQGXO\�EXUGHQVRPH�IRU�ERWK�WKH�SODLQWLII�DWWRUQH\�DQG�
FRXUW�WR�YHW�DV�ZHOO����7KLV�LQFOXGHV�DWWHPSWV�WR�VHDUFK�IRU�VZHDU�
ZRUGV�DQG�RWKHU�FRORUIXO�SKUDVHV��7KH�QRUPV�RI�XVDJH�LQ�SULYDWH�
DQG�FRUSRUDWH�FRPPXQLFDWLRQV�PDNH�LW�XQOLNHO\�WKDW�D�VXSHUYL�
VRU�� IRU� H[DPSOH��ZLOO� H[DFWO\� UHSKUDVH� LQDSSURSULDWH� ODQJXDJH�
LQ� WKH� ZRUNSODFH� ZKHQ� UHSRUWLQJ� D� FRPSODLQW� �LQVWHDG� XVLQJ�
VXFK�SKUDVHRORJ\�DV�³HPSOR\HH�$�FRPSODLQHG�DERXW�HPSOR\HH�%�
VZHDULQJ�DW�KHU´��ZKHUHDV�SODLQWLIIV��ZKR�DOVR�XVH�WKHLU�GHYLFHV�
DQG� DFFRXQWV� IRU� SHUVRQDO�� QRQ�ZRUN� FRPPXQLFDWLRQV�� DUH� IDU�
PRUH�OLNHO\�WR�EH�ORRVHU�ZLWK�ODQJXDJH�

��6HH��H�J���:LOOLDP�$��*URVV�&RQVWU��$VVRFV��Y��$PHULFDQ�0IUV��0XW��,QV��&R���
����)�5�'����������±����6�'�1�<���������UHIXVLQJ�WR�DOORZ�WKRXVDQGV�RI�VHDUFK�WHUPV�
FRPPRQO\�XVHG� LQ�FRQVWUXFWLRQ� LQGXVWU\�EHFDXVH�GRLQJ�VR�ZRXOG�YLUWXDOO\�HQVXUH�
KLWV�RQ�UHVSRQGHQW¶V�HQWLUH�HOHFWURQLF�GDWDEDVH���,Q�UH�=XUQ�3H[�3OXPELQJ�3URGV��/LDE��
/LWLJ���1R����������$'0�5/(�������8�6��'LVW��/(;,6��������DW��±���'��0LQQ��-XQH�
����������UHGXFLQJ�WR����WKH�VHDUFK�WHUPV�WR�EH�XVHG�EDVHG�RQ�UHOHYDQFH�DQG�¿QDQFLDO�
EXUGHQ���$OH[DQGHU�Y��)%,������)�5�'�������'�'�&���������UHVWULFWLQJ�VHDUFKHV�WR�NH\�
H�PDLO�DFFRXQWV�DQG�UHGXFLQJ�QXPEHU�RI�VHDUFK�WHUPV�IURP����WR�����

��6HH� ,�0HG� 3KDUPD� ,QF�� Y�� %LRPDWUL[�� ,QF���1R�� �������� �'5'��� �����8�6��
'LVW��/(;,6���������DW�����'�1�-��'HF������������QRWLQJ�WKDW�SDUWLHV�VKRXOG�FRQVLGHU�
OLPLWLQJ�VHDUFK�XVLQJ�WHUPV�OLNHO\�WR�RFFXU�LQ�LUUHOHYDQW�GRFXPHQWV�DQG�E\�HPSOR\�
LQJ�%RROHDQ�RSHUDWRUV��� VHH�� H�J���((2&�Y��2ULJLQDO�+RQH\EDNHG�+DP�&R��RI�*D���
,QF���1R�����FY�������06.�0(+�������8�6��'LVW��/(;,6��������DW��±����'��&ROR��
)HE������������

��,�0HG�3KDUPD�,QF��������8�6��'LVW��/(;,6���������DW��±�����±����:LOOLDP�$��
*URVV�&RQVWU��$VVRFV�������)�5�'��DW����±����$OH[DQGHU������)�5�'��DW������H[FOXG�
LQJ�IURP�VHDUFK�WHUPV�³+5&�́ �³+LOODU\�́ �DQG�³)%,´�EHFDXVH�ZLWKRXW�FRQWH[W��WKH\�
ZRXOG�FOHDUO\�\LHOG�D�ODUJH�QXPEHU�RI�LUUHOHYDQW�GRFXPHQWV��
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7DNH��IRU�H[DPSOH��V\PEROV�RU�ZRUGV�FRPPRQO\�DVVRFLDWHG�
ZLWK�¿QDQFLDO�H[SHFWDWLRQV�LQ�D�ODZVXLW��VXFK�DV�³� �́�³FDVK �́�RU�
³PRQH\ �́�7KHVH�WHUPV�DUH�DOVR�IUHTXHQWO\�XVHG�LQ�RWKHU�¿QDQFLDO�
FRQWH[WV��LQFOXGLQJ�HOHFWURQLF�FRPPXQLFDWLRQV�DVNLQJ�WR�ERUURZ�
PRQH\��ZKHQ�RQH�LV�LQ�¿QDQFLDO�FULVLV��RU�ZKHQ�RQH�LV�PDNLQJ�VLJ�
QL¿FDQW�SXUFKDVHV²VXFK�DV�EX\LQJ�D�KRXVH��7HUPV�VXFK�DV�WKHVH�
VKRXOG�EH�OLPLWHG�WR�XVH�WKDW�IDOOV�ZLWKLQ�WKH�UHOHYDQW�FRQWH[W�RI�
WKH�ODZVXLW��LQFOXGLQJ�VHWWOHPHQW���IRU�H[DPSOH��³��:����FDVH�25�
VHWWO�´�RU�³FDVK�:���VHWWOH �́�2WKHU�ZRUGV��OLNH�³HQYLURQPHQW´�LQ�
D�KRVWLOH�ZRUN�HQYLURQPHQW�FDVH�RU�WKH�ZRUGV�³FODVV´�RU�³DFWLRQ´�
ZKHQ�WKH�SODLQWLII�LV�SDUWLFLSDWLQJ�LQ�D�FODVV�DFWLRQ�ODZVXLW��FDQ�
EH�QDUURZHG�ZLWK�%RROHDQ�RSHUDWRUV�� ³KRVW�:���HQYLURQ´�RU�
³FODVV�:���DFWLRQ �́�$ORQJ�WKH�VDPH�YHLQ��WKH�RYHUXVH�RI�WUXQFDWHG�
VHDUFK� WHUPV� VKRXOG� EH� GLVFRXUDJHG�� SDUWLFXODUO\� WUXQFDWLRQ� RI�
FRPPRQ�ZRUGV��DV�WKLV�ZLOO�OLNHO\�LQFUHDVH�WKH�QXPEHU�RI�LUUHO�
HYDQW�KLWV��7DNH�³¿U� �́�IRU�H[DPSOH��ZKLFK�PLJKW�EH�UHOHYDQW�LQ�
D�FDVH�ZKHUH�WKH�SODLQWLII�ZDV�¿UHG��%XW�WKH�OHJDO�VHDUFK�HQJLQH�
/H[LV1H[LV�VSHFL¿FDOO\�ZDUQV�DJDLQVW�XVH�RI�WKH�WUXQFDWHG�IRUP�
³¿U�´� LQ� UHVHDUFK�TXHULHV�EHFDXVH� LW� LV� H[WUHPHO\�SUREDEOH� WKDW�
GRLQJ� VR�ZLOO� \LHOG� D� ODUJH� QXPEHU� RI� LUUHOHYDQW� KLWV����7KLV� LV�
WUXH�EHFDXVH�³¿U �́�XQOLNH��IRU�LQVWDQFH��³KDUDVV �́�LV�QRW�D�XQLTXH�
ZRUG�URRW��:KHUHDV�³KDUDVV�´�ZLOO�OHDG�WR�FRPPXQLFDWLRQV�ZLWK�
UHIHUHQFHV�WR�³KDUDVVPHQW�́ �³KDUDVVHU�́ �RU�³KDUDVVHG�́ �HWF���³¿U�´�
ZLOO�SURGXFH�QRW�RQO\�FRPPXQLFDWLRQV�DERXW�EHLQJ�¿UHG�E\�WKH�
GHIHQGDQW�� EXW� FRPPXQLFDWLRQV� ZLWK� ZRUGV� OLNH� ³¿UHSODFH�́ �
³¿UP�́ �DQG�³¿UVW´��H�J���³¿UVW��,�KDYH�WR�VWRS�E\�WKH�VXSHUPDUNHW�
WR�JHW�VRPH�PLON´��

,Q� DGGLWLRQ��PXOWLSOH� VHDUFK� WHUPV� WKDW� OHDG� WR� GXSOLFDWLYH�
GLVFRYHU\� VKRXOG� EH� DYRLGHG�� ZLWK� WKH� QDUURZHU� RI� WKH� WHUPV�
DSSOLHG��7KLV�ZLOO�PHHW�D�GHIHQGDQW¶V�QHHGV�ZLWKRXW�WUHVSDVVLQJ�
RQ� D� SODLQWLII¶V� ULJKW� WR� FRPPXQLFDWH� SULYDWHO\���� 7KLV� FRQFHSW�
LV� VRPHWLPHV�GLI¿FXOW� WR� DUWLFXODWH�ZLWKRXW� DQ� LOOXVWUDWLRQ��7KH�

��/H[LV1H[LV��'HYHORSLQJ�D�6HDUFK��ZLWK�7HUPV�DQG�&RQQHFWRUV���KWWS���ZZZ�
OH[LVQH[LV�FRP�KHOS�JOREDO�86�HQB86�JKBWHUPV�DVS�

��6HH��H�J���1HXVWDU��,QF��Y��)��1HWZRUNV��,QF���1R��&����������(-'��36*��������
8�6��'LVW��/(;,6��������DW��±���1�'��&DO��$SU�������������,�0HG�3KDUPD�,QF��������
8�6��'LVW��/(;,6���������DW���±����+HOPHUW�Y��%XWWHUEDOO��//&��1R������&9������
-/+�������8�6��'LVW��/(;,6��������DW���±����'��.DQ��0D\�����������
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FRXUW� LQ�+HOPHUW� Y�� %XWWHUEDOO�� //&���� D� GRQQLQJ� DQG� GRI¿QJ�
FDVH��DUWLFXODWHG�WKH�FRQFHSW�DSWO\��,Q�WKDW�FDVH��WKH�FRXUW�GHQLHG�
XVH�RI� FHUWDLQ� VHDUFK� WHUPV�ZKLFK�� DOWKRXJK�DUJXDEO\� UHOHYDQW��
ZRXOG�KDYH�GXSOLFDWHG�GLVFRYHU\�DOUHDG\�DFFRPSOLVKHG�E\�QDU�
URZHU� VHDUFK� WHUPV�� 7KH� FRXUW� LQ�%XWWHUEDOO�GLG� QRW� DOORZ� WKH�
XVH�RI�VHDUFK�WHUPV�WKDW�LQFOXGHG�WKH�QDPHV�RI�LQGLYLGXDOV��ODZ�
¿UPV��DQG�LQGXVWU\�RUJDQL]DWLRQV�EHFDXVH�WKH\�ZHUH�GXSOLFDWLYH�
DQG� RYHUEURDG�� HYHQ� WKRXJK� WKHVH� WHUPV�ZHUH� IRXQG� LQ� HDUOLHU�
UHOHYDQW�(6,�SURGXFWLRQ�

6LPSO\�EHFDXVH�WKH�WHUPV�ZHUH�IRXQG�LQ�UHOHYDQW�GRFXPHQWV�DQG�
HPDLOV�GRHV�QRW�QHFHVVDULO\�PHDQ�WKDW�D�VHDUFK�RI�WKH�WHUPV�ZLOO�
OHDG�WR�RWKHU�UHOHYDQW�GRFXPHQWV�RU�HPDLOV��������:KLOH�D�VHDUFK�RI�
WHUPV�OLNH�³'HSDUWPHQW�RI�/DERU�́ �³&KLFNHQ�&RXQFLO�́ �DQG�³-DFN�
VRQ�/HZLV´��%XWWHUEDOO¶V�FRXQVHO���PD\�OHDG�WR� WKH�GLVFRYHU\�RI�
VRPH�UHOHYDQW�LQIRUPDWLRQ��DQ\�UHOHYDQW�GRFXPHQW�RU�HPDLO�WKDW�
QDPHV�WKH�'HSDUWPHQW�RI�/DERU��WKH�1DWLRQDO�&KLFNHQ�&RXQFLO��RU�
-DFNVRQ�/HZLV�LV�OLNHO\�WR�LQFOXGH�D�ZRUG�RU�SKUDVH�WKDW�LV�PRUH�
VSHFL¿F�WR�GRQQLQJ�DQG�GRI¿QJ�WKDQ�VLPSO\�WKH�RUJDQL]DWLRQ�RU�
¿UP�QDPH��7R�WKH�H[WHQW�WKDW�WKHVH�WHUPV�DUH�OLNHO\�WR�OHDG�WR�WKH�
SURGXFWLRQ�RI�UHOHYDQW�LQIRUPDWLRQ��WKDW�LQIRUPDWLRQ�ZLOO�PHUHO\�
GXSOLFDWH�LQIRUPDWLRQ�WKDW�FRXOG�EH�SURGXFHG�E\�VHDUFKLQJ�RWKHU��
PRUH�VSHFL¿F�WHUPV���

7KXV��LQ�%XWWHUEDOO��VHDUFK�WHUPV�OLNH�QDPHV�RI�RUJDQL]DWLRQV�
DQG�¿UPV�ZHUH�UHMHFWHG����7KH�KROGLQJ�PDNHV�VHQVH��EHFDXVH�LI�WKH�
QDPH�RI�D�SODLQWLII�ZHUH�WR�EH�DSSOLHG�WR�KLV�RU�KHU�RZQ�DFFRXQW��
WKH�QDWXUH�RI�H�PDLO�DGGUHVVHV��DV�ZHOO�DV�FRPPRQ�XVH�RI�VLJQD�
WXUHV��ZLOO�OLNHO\�UHVXOW�LQ�RYHUEURDG�SURGXFWLRQ�RI�QHDUO\�HYHU\�
RQH�RI�WKH�SODLQWLII¶V�FRPPXQLFDWLRQV²SDUWLFXODUO\�LQ�H�PDLOV���

-XVW�DV�HYHU\�W\SHG�PHVVDJH��ZKHWKHU�YLD�H�PDLO��VRFLDO�QHW�
ZRUNLQJ��RU�WH[W��LV�QRW�QHFHVVDULO\�UHOHYDQW�DQG�WKHUHIRUH�LV�QRW�
JULVW�IRU�WKH�GLVFRYHU\�PLOO��VR�XQIHWWHUHG�GLVFRYHU\�RI�SKRWRV�RU�
YLGHR�IRRWDJH�LV�QRW�DSSURSULDWH��DV�VRPH�FRXUWV�KDYH�IRXQG��1R�

��1R������&9������-/+�������8�6��'LVW��/(;,6�������
��,G��DW���±���
��,G��DW���±����VHH�DOVR�((2&�Y��2ULJLQDO�+RQH\EDNHG�+DP�&R��RI�*D���,QF���1R��

���FY�������06.�0(+�������8�6��'LVW��/(;,6��������DW��±����'��&ROR��)HE������
�������H[FOXGLQJ�XVH�RI�QDPHV�RI�DJJULHYHG�LQGLYLGXDOV�LQ�WKDW�LQGLYLGXDO¶V�RZQ�(6,��

��6HH�JHQHUDOO\�-RQHV�Y��1DWLRQDO�&RXQFLO�RI�<0&$��1R�����&������������8�6��
'LVW��/(;,6���������DW��±���1�'��,OO��2FW�������������VHH��H�J���2ULJLQDO�+RQH\EDNHG�
+DP�&R��RI�*D���,QF��������8�6��'LVW��/(;,6��������DW��±���
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GLIIHUHQW�IURP�WKH�UHOHYDQFH�DQDO\VLV�IRU�SKRWR�DOEXPV�RU�9+6�
WDSHV�LQ�WKH�SDVW��XQOLPLWHG�DFFHVV�WR�D�SODLQWLII¶V�YLVXDO�PHGLD�
LV�QRW�MXVWL¿HG��5HTXHVWV�IRU�SRWHQWLDOO\�UHOHYDQW�LPDJHV�FDQ�EH�
DUWLFXODWHG�ZLWK�SDUWLFXODULW\��DQG�DUH�IDLUHU��0HUHO\�EHFDXVH�WKH�
SKRWR� DOEXP� LV� QRZ� KRVWHG� RQOLQH�� RQ� YDULRXV� ZHEVLWHV�� RQ� D�
FRPSXWHU�KDUG�GULYH��RU�RQ�D�FHOO�SKRQH��GRHV�QRW�DOWHU�LWV��QDWXUH�
RU� VXEVWDQFH� IURP� DOEXPV� RI� \RUH�� 7KLV� UHDVRQLQJ� LV� GRXEO\�
VDOLHQW�IRU�WKLUG�SDUW\�SKRWRJUDSKV�RU�YLGHRV�LQ�ZKLFK�WKH�SODLQ�
WLII�LV�GHSLFWHG��VXFK�DV�WDJJHG�SKRWRV��'LVFRYHU\�RI�WKLUG�SDUW\�
SKRWR�JUDSKV�ZDV�QRW�VHULRXVO\�DW�LVVXH�LQ�WKH�SDVW��7RGD\��VHYHUDO�
FRXUWV�KDYH�FRPPHQWHG�RQ�WKH�PLQLPDOO\�SUREDWLYH�YDOXH�RI�WKLUG�
SDUW\�SKRWRJUDSKV�DQG�RWKHU�PHGLD��¿QGLQJ�WKHVH�LUUHOHYDQW��H�J���
WDJJHG�SKRWRV�RQ�VRFLDO�QHWZRUNLQJ�ZHEVLWHV���DQG�KDYH�OLPLWHG�
WKLV�GLVFRYHU\��DOWKRXJK� LQ� WKLV�GD\�DQG�DJH�� VXFK�SKRWRJUDSKV�
DUH�RIWHQ�WLPHV�DFFHVVLEOH�RQ�WKH�,QWHUQHW���

)LQDOO\��ZLWK�WKH�GLIIHUHQFHV�LQ�WHFKQRORJ\�DQG�XVDJH�QRUPV�
LQ� PLQG�� FRXUWV� KDYH� WKH� SRZHU� WR� LVVXH� EURDG�EDVHG� SURWHF�
WLYH�RUGHUV�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����F���%URDG�
SURWHFWLYH�RUGHUV�FDQ�OLPLW�GLVFRYHU\�LQWR�FHUWDLQ�W\SHV�RI�FRP�
PXQLFDWLRQV��VXFK�DV� WKRVH�VKLHOGHG�IURP�GLVFRYHU\�E\�)HGHUDO�
5XOH�RI�(YLGHQFH�����RU�WKRVH�SDVVLQJ�EHWZHHQ�WKH�SODLQWLII�DQG�
RWKHU� LQGLYLGXDOV�ZKR� DUH� QRW� NH\�ZLWQHVVHV� LQ� WKH� FDVH��$W� D�
PLQLPXP��LQ�RUGHU�WR�SURWHFW�D�SODLQWLII�RU�RWKHU�ZLWQHVVHV�IURP�
LUUHOHYDQW� GLVFRYHU\� WKDW� PLJKW� OHDG� WR� KXPLOLDWLRQ�� ELDV�� DQG�
LQYDVLRQ�RI�SULYDF\��DQG�WR�GHWHU�TXHVWLRQDEOH�PRWLYHV�LQWHQGHG�
WR� FDVW�SODLQWLIIV� LQ� D�EDG� OLJKW�RU� WR�KDUDVV�� DV�ZLWK�GLVFRYHU\�
RI�SK\VLFDO�GRFXPHQWV�� WKH�SODLQWLII¶V� FRXQVHO�PXVW�EH�DOORZHG�
WR�YHW�FRPPXQLFDWLRQV� IRU�SRWHQWLDOO\� LUUHOHYDQW�FRQWHQW�EHIRUH�
WKH� FRPPXQLFDWLRQV� DUH� SURYLGHG� WR� D� GHIHQGDQW� RU� WKH� FRXUW��
SDUWLFXODUO\�FRQVLGHULQJ�WKH�SHUVRQDO�QDWXUH�RI�D�SODLQWLII¶V�FRP�
PXQLFDWLRQV���

��6HH�((2&�Y��6LPSO\�6WRUDJH�0JPW���//&������)�5�'����������� �6�'�� ,QG��
�������VHH��H�J���2ULJLQDO�+RQH\EDNHG�+DP�&R��RI�*D���,QF��������8�6��'LVW��/(;,6�
�������DW���

��6HH�7KRPSVRQ� Y�� $XWROLY� $63�� ,QF��� 1R�� �����FY�������303±9&)�� �����
8�6��'LVW��/(;,6��������DW���±����'��1HY��-XQH������������DOORZLQJ�IRU�UHGDFWLRQ�
RI� LUUHOHYDQW�PDWHULDO�EHIRUH�SODLQWLII�ZDV�UHTXLUHG�WR�KDQG�RYHU�VRFLDO�QHWZRUNLQJ�
GDWD���6LPSO\�6WRUDJH�0JPW���//&������)�5�'��DW�����
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(�� )HGHUDO�5XOH�RI�(YLGHQFH����

,QLPLWDEOH�WR�WKH�SODLQWLII¶V�VLWXDWLRQ�DUH�WKH�FKLOOLQJ�LPSOL�
FDWLRQV� RI� RYHUEURDG� UHTXHVWV� IRU� SKRWRV� DQG�YLGHRV�� RU� VHDUFK�
WHUPV� VXFK� DV� WKH� H[DPSOHV� SURYLGHG� DW� WKH� EHJLQQLQJ� RI� WKLV�
FKDSWHU�� ZKLFK� LQFOXGH� VXFK�ZRUGV� DV� ³HUHFW� �́� ³IXFN� �́� ³JD\ �́�
³KRPR� �́�³LQIHFW� �́�³OHVE� �́�³SHQLV �́�³VFUHZ� �́�³VFRUH� �́�³VWULS� �́�
³WKUHHVRPH �́�³GDWLQJ �́�³GXPS� �́�³ZLOG �́�³WUDVK� �́�³ZHW� �́�³VOXW �́�
³VKRZHU �́�DQG�³QDNHG�́ �DOO�RI�ZKLFK�DUH�OLNHO\�WR�YLRODWH�)HGHUDO�
5XOH�RI�(YLGHQFH�����DQG�RWKHU�UDSH�VKLHOG�ODZV��5HTXHVWV�VXFK�
DV� WKHVH�DUH� LQWHQGHG� WR� WDUQLVK� WKH�SODLQWLII� LQ� WKH�H\HV�RI� WKH�
FRXUW�DQG�MXU\��DQG�WR�KXPLOLDWH��HPEDUUDVV��DQG�KDUDVV�KLP�RU�
KHU�GXULQJ� WKH� FRXUVH�RI� OLWLJDWLRQ��'LVFRYHU\� UHTXHVWV� VXFK�DV�
WKHVH�DUH�LUUHOHYDQW�DQG�ZDUUDQW�D�SURWHFWLYH�RUGHU�XQGHU�)HGHUDO�
5XOH�RI�&LYLO�3URFHGXUH����F���$QG�LQ�VH[XDO�KDUDVVPHQW�RU�DV�
VDXOW� FDVHV� DQG� VLPLODU� DFWLRQV��5XOH� ���� DOVR� GLUHFWO\� DSSOLHV�

5XOH� ���� SUHFOXGHV� GLVFRYHU\� RI� D� YLFWLP¶V� QRQ�ZRUNSODFH�
VH[XDO�FRQGXFW��$�GHIHQGDQW�LV�SUHFOXGHG�IURP�LQWURGXFLQJ�DQ\�
HYLGHQFH�UHODWHG�WR�D�YLFWLP¶V�VH[XDO�KLVWRU\�RU�FRQGXFW��ZKHWKHU�
LQ�D�FULPLQDO�RU�FLYLO�SURFHHGLQJ��³7KH�IROORZLQJ�HYLGHQFH�LV�QRW�
DGPLVVLEOH� LQ� D� FLYLO� RU� FULPLQDO� SURFHHGLQJ� LQYROYLQJ� DOOHJHG�
VH[XDO�PLVFRQGXFW�� ���� HYLGHQFH�RIIHUHG� WR� SURYH� WKDW� D� YLFWLP�
HQJDJHG� LQ� RWKHU� VH[XDO� EHKDYLRU�� RU� ���� HYLGHQFH� RIIHUHG� WR�
SURYH�D�YLFWLP¶V�VH[XDO�SUHGLVSRVLWLRQ�́ ���$Q\�H[FHSWLRQ�WR�WKLV�
5XOH� LV� VWULFWO\� OLPLWHG� WR� VXFK� HYLGHQFH� ZKHUH� WKH� SUREDWLYH�
YDOXH�³VXEVWDQWLDOO\�RXWZHLJKV´�WKH�GDQJHU�RI�KDUP�RU�SUHMXGLFH�
WR� WKH�YLFWLP����(YLGHQFH�RI� WKH�SODLQWLII¶V�PRGH�RI� VSHHFK�DQG�
GUHVV�� OLIHVW\OH�� VH[XDO� EHKDYLRU�� SUHGLVSRVLWLRQ�� QRQ�ZRUNSODFH�
VH[XDO�FRQGXFW��IDQWDVLHV��GUHDPV��DQG�LQIRUPDWLRQ�ZLWK�VH[XDO�
FRQQRWDWLRQV�LV�SUHVXPSWLYHO\�LQDGPLVVLEOH���

6RPH� FRXUWV� KDYH� H[SHULHQFHG� OLQJHULQJ� FRQIXVLRQ� DERXW�
ZKHWKHU�GLVFRYHU\�RI�QRQ�ZRUNSODFH�VH[XDO�FRQGXFW�LV�DSSURSULDWH�
LQ�VH[XDO�KDUDVVPHQW�FDVHV�EHFDXVH�RI�FHUWDLQ�ODQJXDJH�LQ�0HULWRU�

��)('��5��(9,'������D��
��,G��5������E�����
��6RFNV�%UXQRFN�Y��+LUVFKYRJHO�,QF�������)�5�'����������±����6�'��2KLR��������

7UXRQJ�Y��6PLWK������)�5�'����������±����'��&ROR��������
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6DYLQJV�%DQN��)6%�Y��9LQVRQ����ZKLFK�LV�LPSRUWDQW�WR�DGGUHVV����
,Q�0HULWRU�� WKH� 8�6�� 6XSUHPH� &RXUW� VWDWHG� WKDW� WKH� SODLQWLII¶V�
³VH[XDOO\�SURYRFDWLYH´�FRQGXFW�ZDV�UHOHYDQW����7KLV�KROGLQJ�KDV�
IUHTXHQWO\�EHHQ�WDNHQ�RXW�RI�FRQWH[W�DQG�XVHG�E\�GHIHQGDQWV�WR�
DUJXH�WKDW�QRQ�ZRUNSODFH�VH[XDO�FRQGXFW�LV�SRWHQWLDOO\�UHOHYDQW��
)LUVW�� WKH� &RXUW� LQ�0HULWRU� PDGH� QR� VXFK� ¿QGLQJ�� 7KH� &RXUW�
ZDV� UHIHUULQJ� WR� WKH�SODLQWLII¶V� VH[XDO� FRQGXFW�DW�ZRUN�� QRW�RII�
KRXUV��WKRXJK�WKLV�LV�QRW�LPPHGLDWHO\�OHJLEOH�IURP�WKH�GHFLVLRQ�
DV�LW�LV�DXWKRUHG�XQOHVV�RQH�UHDGV�WKH�FDVH�KLVWRU\�DQG�EULH¿QJ����
6HFRQG��WKH�)HGHUDO�5XOHV�RI�(YLGHQFH�ZHUH�DPHQGHG�WR�LQFOXGH�

������8�6������������
��6HH�� H�J���((2&�Y��2ULJLQDO�+RQH\EDNHG�+DP�&R��RI�*D��� ,QF���1R�����FY�

������06.�0(+�������8�6��'LVW��/(;,6��������DW���	�Q����'��&ROR��)HE������������
��0HULWRU������8�6��DW��������
��6HH�0HULWRU�6DY��%DQN�Y��9LQVRQ�������8�6��%ULHIV��������������,Q�LWV�EULHI�WR�

WKH�6XSUHPH�&RXUW��GHIHQVH�FRXQVHO�UHTXHVWV�WKH�&RXUW�WR�UXOH�RQ�ZKHWKHU�³HYLGHQFH�
RI�WKH�FRPSODLQLQJ�HPSOR\HH¶V�ZRUNSODFH�GUHVV�DQG�YROXQWDU\�FRQGXFW�DQG�KHU�VH[XDO�
IDQWDVLHV�DQG�SURFOLYLWLHV�>LV@�DGPLVVLEOH�LQ�GHIHQVH�RI�KHU�7LWOH�9,,�FODLP>@�́ �,G��DW�
���HPSKDVLV�DGGHG���'HIHQVH�FRXQVHO�DOVR�PDNHV�FOHDU�WKDW�

7D\ORU�DQG�WKH�%DQN�DOVR�SUHVHQWHG�HYLGHQFH��ODUJHO\�ZLWKRXW�REMHFWLRQ��FRQ�
FHUQLQJ�9LQVRQ¶V�GUHVV�DQG�SHUVRQDO�EHKDYLRU�DW�ZRUN��)RU�H[DPSOH��D�IHPDOH�
FR�ZRUNHU�WHVWL¿HG�WKDW�9LQVRQ�ZRUH�FORWKHV�VXI¿FLHQWO\�UHYHDOLQJ�WR�SURYRNH�
FXVWRPHU�FRPPHQWV�RQ�WKH�ZD\�VKH�ORRNHG��2QFH�VKH�KDG�WR�EH�VHQW�KRPH�EH�
FDXVH�RI�LQDSSURSULDWH�GUHVV��7KHUH�ZDV�DOVR�GHIHQVH�WHVWLPRQ\��ERWK�RQ�GLUHFW�
H[DPLQDWLRQ�DQG�RQ�FURVV�H[DPLQDWLRQ�E\�9LQVRQ¶V� ODZ\HU�� WKDW�9LQVRQ�ZDV�
³YHU\�RSHQ�DERXW�KHU�VH[XDOLW\�́ �DQG�WKDW�PRVW�RI�KHU�ZRUNSODFH�FRQYHUVDWLRQV�
FHQWHUHG�RQ�VH[��������6KH�WROG�FR�ZRUNHUV�DERXW�D�UHFXUULQJ�IDQWDV\���������6KH�DOVR�
VSRNH�DW�ZRUN�DERXW�KHU�VH[XDO�DVVRFLDWLRQ�ZLWK�GULQNLQJ�PLON�DQG�DERXW�WKH�
GHVLUH�RI�DQRWKHU�ZRPDQ�DW�WKH�EUDQFK�WR�KDYH�LQWHUFRXUVH�ZLWK�KHU�

,G��DW���±����HPSKDVLV�DGGHG���3ULRU�WR�WKH�6XSUHPH�&RXUW�KROGLQJ�LQ�0HULWRU��-XGJH�
%RUN�RSLQHG�DERXW�WKH�PDMRULW\�GHFLVLRQ�RI�WKH�'�&��&LUFXLW�WR�H[FOXGH�HYLGHQFH�RI�
WKH�SODLQWLII¶V�VH[XDO�FRQGXFW�DW�ZRUN��$V�KH�H[SODLQHG�

2Q�WKH�RQH�KDQG��WKH�SDQHO�KROGV�WKDW�SODLQWLIIV�PXVW�EH�DOORZHG�WR�LQWURGXFH�
HYLGHQFH�RI� WKHLU� VXSHUYLVRU¶V�EHKDYLRU� WRZDUG�RWKHU�HPSOR\HHV� LQ�DQ�HIIRUW�
WR�HVWDEOLVK�D�SDWWHUQ�RU�SUDFWLFH�RI�VH[XDO�KDUDVVPHQW��2Q�WKH�RWKHU�KDQG��WKH�
SDQHO� DOVR� KROGV� WKDW� D� VXSHUYLVRU�PXVW� QRW� EH� DOORZHG� WR� LQWURGXFH� VLPLODU�
HYLGHQFH�RI�DQ�HPSOR\HH¶V�GUHVV�RU�EHKDYLRU�LQ�DQ�HIIRUW�WR�SURYH�WKDW�DQ\�VH[XDO�
DGYDQFHV�ZHUH� VROLFLWHG�RU�ZHOFRPHG�� ,Q� WKLV�FDVH�� HYLGHQFH�ZDV� LQWURGXFHG�
VXJJHVWLQJ�WKDW�WKH�SODLQWLII�ZRUH�SURYRFDWLYH�FORWKLQJ��VXIIHUHG�IURP�EL]DUUH�
VH[XDO�IDQWDVLHV��DQG�RIWHQ�YROXQWHHUHG�LQWLPDWH�GHWDLOV�RI�KHU�VH[�OLIH�WR�RWKHU�
HPSOR\HHV�DW�WKH�EDQN�

9LQVRQ�Y��7D\ORU������)��G�������������'�&��&LU���������-��%RUN��GLVVHQWLQJ���HPSKDVLV�
DGGHG���VHH�JHQHUDOO\�0LWFKHOO�Y��+XWFKLQJV������)�5�'������������GLVFXVVLQJ�0HULWRU�
DQG�LWV�DSSOLFDWLRQ�WR�VH[XDO�FRQGXFW�RXWVLGH�RI�WKH�ZRUNSODFH�HYHQ�SULRU�WR�WKH������
DPHQGPHQWV�RI�)('��5��(9,'�������
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DQG�DSSO\�5XOH�����WR�FLYLO�FDVHV�LQ�������ZHOO�DIWHU�WKH�0HULWRU�
GHFLVLRQ��7KXV��DQ\�UHDGLQJ�RI�0HULWRU�WKDW�DOORZV�IRU�GLVFRYHU\�
RI� QRQ�ZRUNSODFH� VH[XDO� FRQGXFW� KDV� EHHQ� VXSHUVHGHG� E\� WKH�
DPHQGPHQW� WR� WKH�UXOHV��DV� LPSOLHG� LQ�0DFNHOSUDQJ�Y��)LGHOLW\�
1DWLRQDO�7LWOH�$JHQF\�RI�1HYDGD��,QF����6LQFH�WKHQ��FRXUWV�KDYH�
JHQHUDOO\� UHFRJQL]HG� WKDW� GLVFRYHU\� RI� QRQ�ZRUNSODFH� VH[XDO�
FRQGXFW�LV�LQDSSURSULDWH��DQG�HPSOR\HU�GLVFRYHU\�UHTXHVWV�GHOY�
LQJ�LQWR�VXFK�LQIRUPDWLRQ�FDQQRW�EH�VXSSRUWHG�E\�)HGHUDO�5XOH�
RI�&LYLO�3URFHGXUH����E��

$OWKRXJK�RQ�LWV�IDFH�5XOH�����JRYHUQV�WKH�DGPLVVLELOLW\�RI�
HYLGHQFH�DQG�QRW� LWV�GLVFRYHUDELOLW\��FRXUWV�KDYH�UHJXODUO\�FRQ�
VLGHUHG�WKH�UXOH�LQ�UHQGHULQJ�GLVFRYHU\�GHFLVLRQV��³LQ�RUGHU�QRW�
WR�XQGHUPLQH�>LWV@�UDWLRQDOH�́ ���7KH�$GYLVRU\�&RPPLWWHH�1RWHV�
RQ� WKH�SURSRVHG������DPHQGPHQW� LQVWUXFW�FRXUWV� WR�³HQWHU�DS�
SURSULDWH�RUGHUV�SXUVXDQW� WR�)HG��5��&LY��3�����F�� WR�SURWHFW� WKH�
YLFWLP�DJDLQVW�XQZDUUDQWHG�LQTXLULHV��������́ ���$V�D�UHVXOW��LW�LV�WKH�
SURSRQHQW� RI� WKH� GLVFRYHU\� ZKR�PXVW� HVWDEOLVK� WKDW� WKH� YDOXH�
RI� WKH� HYLGHQFH� VRXJKW� VXEVWDQWLDOO\� RXWZHLJKV� WKH� GDQJHU� RI�
KDUP�RU�SUHMXGLFH�WR�WKH�YLFWLP����7KLV�EXUGHQ�FDQQRW�EH�PHW�E\�
�DUJXLQJ�WKDW�D�VH[XDOO\�VRSKLVWLFDWHG�YLFWLP�ZDV�OHVV�OLNHO\�WR�EH�
VXEMHFWLYHO\�RIIHQGHG�E\��RU�LQ�IDFW�ZHOFRPHG��VH[XDO�KDUDVVPHQW�
LQ�KHU�ZRUNSODFH��$V�RQH�FRXUW�REVHUYHG�

7R� VR� FRQFOXGH� RQH� ZRXOG� KDYH� WR� VD\� WKDW� NQRZOHGJH� RI� D�
ZRPDQ¶V�HQJDJLQJ�LQ�D�FRQVHQVXDO�UHODWLRQVKLS�ZLWK�D�FR�ZRUNHU�
PDNHV�UHDVRQDEOH�WKH�SHUFHSWLRQ�WKDW�VKH�ZHOFRPHG�RWKHU�VH[XDO�
DGYDQFHV�DW�KHU�SODFH�RI�HPSOR\PHQW��%XW�WKDW�SHUFHSWLRQ�ZRXOG�
EH� UHDVRQDEOH� RQO\� LI� LW� IDLUO\� FRXOG� EH� VDLG� WKDW� D� PDQ� ZKR�
OHDUQV�RI�D�ZRPDQ¶V�DIIDLU� LV� MXVWL¿HG�LQ�EHOLHYLQJ�WKDW�VKH�ZLOO�
EH�DV�ZLOOLQJ�WR�KDYH�D�VH[XDO�UHODWLRQVKLS�ZLWK�KLP�DV�VKH�ZDV�

��1R�������FY�������-&0�*:)�������8�6��'LVW��/(;,6�������DW�����'��1HY��
-DQ�� ��� ������ �³7KH� FRXUWV� DSSO\LQJ�5XOH� ���� KDYH� GHFOLQHG� WR� UHFRJQL]H� D� VXI¿�
FLHQWO\� UHOHYDQW� FRQQHFWLRQ� EHWZHHQ� D� SODLQWLII¶V� QRQ�ZRUN� UHODWHG� VH[XDO� DFWLYLW\�
DQG�WKH�DOOHJDWLRQ�WKDW�KH�RU�VKH�ZDV�VXEMHFWHG�WR�XQZHOFRPH�DQG�RIIHQVLYH�VH[XDO�
DGYDQFHPHQWV�LQ�WKH�ZRUNSODFH�́ ��

��:LOOLDPV�Y��%RDUG�RI�&QW\��&RPP¶UV������)�5�'����������� �'��.DQ��������
�FLWDWLRQV�RPLWWHG���LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

��6HH�((2&�Y��%U\DQ�&��'RQDKXH��0�'���3�&�������)��6XSS���G�����������:�'��
3D��������

��$�:��Y��,�%��&RUS�������)�5�'����������'��0DLQH��������7UXRQJ�Y��6PLWK������
)�5�'������������'��&ROR��������

&+����,,�(�



����� :25.3/$&(�'$7$��/$:�$1'�/,7,*$7,21�

WR�KDYH�RQH�ZLWK�KHU�ORYHU��:KLOH�VXFK�D�SHUFHSWLRQ�PLJKW�KDYH�
EHHQ�MXVWL¿HG��LQ�PHQ¶V�PLQGV��LQ�9LFWRULDQ�(QJODQG�DQG�:KDU�
WRQ¶V�³$JH�RI� ,QQRFHQFH´� LQ�$PHULFD��ZKHQ�PHQ�GLVFULPLQDWHG�
EHWZHHQ�WKH�ZRPHQ�WKH\�PDUULHG�DQG�WKH�ZRPHQ�WKH\�VOHSW�ZLWK��
LW�KDV�QRWKLQJ�WR�GR�ZLWK�$PHULFD�LQ�������:KLOH�UHOLJLRXV�DQG�
RWKHU� OHDGHUV� FRQGHPQ� LW�� VH[XDO� EHKDYLRU�� RXWVLGH� RI� PDUULHG�
OLIH��EHWZHHQ�FRQVHQWLQJ�DGXOWV�LV�VR�FRPPRQ�DQG�VR�FRPPRQO\�
DFFHSWHG�E\� WKH�VRFLHW\�� WKDW� LW� LV�DEVXUG� WR� WKLQN� WKDW�DQ\�PDQ�
LQ������FDQ�EH�MXVWL¿HG�LQ�EHOLHYLQJ�WKDW�D�ZRPDQ�ZKR�HQJDJHV�
LQ� LW� LV� VR� GHJUDGHG�PRUDOO\� WKDW� VKH� ZLOO� ZHOFRPH� KLV� VH[XDO�
DGYDQFHV�ZLWKRXW�SURWHVW���

$V�VXFFLQFWO\�VWDWHG�E\�DQRWKHU�FRXUW��³�µ>D@�SHUVRQ¶V�SULYDWH�
DQG� FRQVHQVXDO� VH[XDO� DFWLYLWLHV� GR� QRW� FRQVWLWXWH� D� ZDLYHU� RI�
KLV�RU�KHU� OHJDO�SURWHFWLRQV� DJDLQVW�XQZHOFRPH�DQG�XQVROLFLWHG�
VH[XDO�KDUDVVPHQW�DW�ZRUN�¶�́ ��

7KH�GDQJHUV�WKDW�UHVXOW�IURP�DOORZLQJ�WKH�GLVFRYHU\�RI�QRQ�
ZRUNSODFH�VH[XDO�FRQGXFW�ZHUH�H[SUHVVO\�UHFRJQL]HG�E\�&RQJUHVV�
ZKHQ�LW�¿UVW�DGRSWHG�5XOH�����DQG�WKHQ�VXEVHTXHQWO\�H[WHQGHG�
LW�WR�FLYLO�OLWLJDWLRQ�

7KH�UHDVRQ�IRU�H[WHQGLQJ�5XOH�����WR�FLYLO�FDVHV�LV�HTXDOO\�REYLRXV��
7KH�QHHG�WR�SURWHFW�DOOHJHG�YLFWLPV�DJDLQVW�LQYDVLRQV�RI�SULYDF\��
SRWHQWLDO� HPEDUUDVVPHQW�� DQG�XQZDUUDQWHG� VH[XDO� VWHUHRW\SLQJ��
DQG� WKH�ZLVK� WR�HQFRXUDJH�YLFWLPV� WR�FRPH� IRUZDUG�ZKHQ� WKH\�
KDYH�EHHQ�VH[XDOO\�PROHVWHG�GR�QRW�GLVDSSHDU�EHFDXVH�WKH�FRQWH[W�
KDV�VKLIWHG�IURP�D�FULPLQDO�SURVHFXWLRQ�WR�D�FODLP�IRU�GDPDJHV�
RU� LQMXQFWLYH� UHOLHI�� 7KHUH� LV� D� VWURQJ� VRFLDO� SROLF\� LQ� QRW� RQO\�

��+RZDUG�Y��+LVWRULF�7RXUV�RI�$P�������)�5�'����������'�'�&��������
��((2&� Y��:DO�0DUW� 6WRUHV�� ,QF��� 1RV�� ��������� ��������� ����� 8�6�� $SS��

/(;,6��������DW�������WK�&LU��1RY�������������XQSXEOLVKHG�RSLQLRQ���DOWHUDWLRQ�LQ�
RULJLQDO�� �TXRWLQJ�:LQVRU� Y��+LQFNOH\�'RGJH�� ��� )��G� ����� ����� ���WK�&LU�� ������
�TXRWLQJ�.DW]�Y��'ROH������)��G����������Q�����WK�&LU�����������VHH�0RUWRQ�Y��6WHYHQ�
)RUG�0HUFXU\�RI�$XJXVWD��,QF�������)��6XSS���G�������������'��.DQ���������³�µ8VH�
RI�IRXO�ODQJXDJH�RU�VH[XDO�LQQXHQGR�LQ�D�FRQVHQVXDO�VHWWLQJ�GRHV�QRW�ZDLYH�>SODLQ�
WLII¶V@� OHJDO� SURWHFWLRQV� DJDLQVW� XQZHOFRPH� KDUDVVPHQW�¶�́ �� �DOWHUDWLRQ� LQ� RULJLQDO��
�TXRWLQJ�5DKQ�Y��-XQFWLRQ�&LW\�)RXQGU\������)��6XSS���G�������������'��.DQ��������
�FLWLQJ�%XUQV�Y��0F*UHJRU�(OHF�� ,QGXV�������)��G������������WK�&LU������� �KROGLQJ�
WKDW�SRVLQJ�QDNHG� IRU� D�PDJD]LQH�RU�XVLQJ� IRXO� ODQJXDJH�RXWVLGH�RI�ZRUN�ZDV�QRW�
UHOHYDQW�WR�SODLQWLII¶V�VH[XDO�KDUDVVPHQW�FODLP�DQG�FRXUW�ZDV�LQ�HUURU�LQ�DOORZLQJ�LW�
WR�WZLFH�ELDV�LWV�GHFLVLRQV�����1RU�FDQ�WKH�GHIHQGDQW¶V�EXUGHQ�EH�GLVFKDUJHG�E\�DUJX�
LQJ� WKDW� LW� LV� UHOHYDQW� WR�HPRWLRQDO�GLVWUHVV�RU�D�SODLQWLII¶V�FUHGLELOLW\��6HH�7UXRQJ��
����)�5�'�� DW� ���±����0LWFKHOO� Y��+XWFKLQJV�� ����)�5�'������� ���� �'��8WDK��������
%U\DQ�&��'RQDKXH��0�'���3�&�������)��6XSS���G�DW����±����0DFNHOSUDQJ�������8�6��
'LVW��/(;,6�������DW����
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SXQLVKLQJ� WKRVH�ZKR� HQJDJH� LQ� VH[XDO�PLVFRQGXFW�� EXW� LQ� DOVR�
SURYLGLQJ�UHOLHI�IRU�YLFWLPV��7KXV��5XOH�����DSSOLHV�LQ�DQ\�FLYLO�
FDVH�LQ�ZKLFK�D�SHUVRQ�FODLPV�WR�EH�WKH�YLFWLP�RI�VH[XDO�PLVFRQ�
GXFW�� VXFK�DV� DFWLRQV� IRU� VH[XDO�EDWWHU\�RU� VH[XDO�KDUDVVPHQW���

'HVSLWH�H[WHQVLYH�MXULVSUXGHQFH�RQ�WKH�UHVWULFWLRQV�LPSRVHG�
E\�5XOH�����LQ�RWKHU�DUHDV�RI�GLVFRYHU\�� LW� LV�RQO\�UHFHQWO\�WKDW�
FRXUWV�KDYH�EHJXQ�WR�DSSO\�WKH�DQDO\VLV�WR�H�GLVFRYHU\��,Q�IDFW��IHZ�
FRXUWV�KDYH�DGGUHVVHG�WKH�LQWHUSOD\�VWUDLJKW�RQ��7KH�OHDGLQJ�FDVH�
LQ�WKLV�DUHQD�LV�0DFNHOSUDQJ����,Q�0DFNHOSUDQJ��WKH�GHIHQGDQWV��
DQ�DOOHJHG�KDUDVVHU�DQG�D�FRUSRUDWH�HPSOR\HU��VRXJKW�GLVFRYHU\�RI�
WKH�SODLQWLII¶V�VRFLDO�QHWZRUNLQJ�FRPPXQLFDWLRQV��LQFOXGLQJ�SULYDWH�
H�PDLO�FRPPXQLFDWLRQV� WKDW�ERUH� WKH� LQGLFLD�RI�VH[XDO�FRQWHQW��
ZKLFK�VKH�DOOHJHGO\�VHQW� WKURXJK�WZR�0\VSDFH�DFFRXQWV����7KH�
GHIHQGDQWV�DUJXHG�WKDW�VXFK�SULYDWH�H�PDLO�FRPPXQLFDWLRQV�ZHUH�
UHOHYDQW� WR� WKH�SODLQWLII¶V�FODLPV�DQG�ZHUH�VXEMHFW� WR�GLVFRYHU\�

��1RWHV�RI�WKH�$GYLVRU\�&RPPLWWHH�RQ�3URSRVHG������$PHQGPHQW�WR�)('��5��
(9,'�������VXEGLYLVLRQ��D���VHH��H�J���((2&�Y��:LOODPHWWH�7UHH�:KROHVDOH��,QF���1R��
&9��������3.�������8�6��'LVW��/(;,6��������DW���±����'��2U��-XO\�����������LVVX�
LQJ�SURWHFWLYH�RUGHU�DJDLQVW�TXHVWLRQLQJ�DERXW�SODLQWLII¶V�VH[XDO�KLVWRU\���0DFNOLQ�Y��
0HQGHQKDOO������)�5�'������������(�'��&DO���������KROGLQJ�WKDW�GLVFRYHU\�RI�SODLQWLII¶V�
VH[XDO� FRQGXFW�� KLVWRU\�� LQWHQWLRQV�� DQG�RU�GHVLUHV�ZKLOH� RII�GXW\� DQG�RII�VLWH�� DQG�
ZKLFK� GLG� QRW� LPSOLFDWH� WKH� QDPHG� GHIHQGDQWV��ZDV� SUHFOXGHG���5DWWV� Y��%RDUG� RI�
&QW\��&RPP¶UV������)�5�'����������±�������±����'��.DQ���������JUDQWLQJ�SURWHFWLYH�
RUGHU�DJDLQVW�TXHVWLRQLQJ�YLFWLP�DERXW�VH[XDO�FRQGXFW�RWKHU�WKDQ�WKDW�ZLWK�DOOHJHG�
SHUSHWUDWRU���0LWFKHOO������)�5�'�������JUDQWLQJ�PRWLRQ�WR�TXDVK�GHSRVLWLRQV�RI�VH[XDO�
SDUWQHUV���/LNH�&RQJUHVV�� FRXUWV� KDYH� UHFRJQL]HG� WKH�REYLRXV�GDQJHUV� LQKHUHQW� LQ�
DOORZLQJ�GLVFRYHU\�RI�VH[XDO�FRQGXFW�

>7@KHUH�LV�DQ�LQRUGLQDWH�ULVN�RI�KDUP�WR�3ODLQWLII�LI�WKH�'HIHQGDQWV�DUH�SHU�
PLWWHG� WR� LQTXLUH� LQWR� LQWLPDWH�VH[XDO�GHWDLOV�RI�3ODLQWLII¶V� OLIH��([DPSOHV�
RI� VXFK� KDUP� LQFOXGH� ³WKH� XQMXVWLILHG� LQYDVLRQ� RI� SULYDF\� LQWR�3ODLQWLII ¶V�
OLIH�� WKH� SRWHQWLDO� IRU� SXEOLF� DQG� SULYDWH� HPEDUUDVVPHQW� WR�3ODLQWLII� DV� D�
UHVXOW��DQG�WKH�OLNHOLKRRG�RI�VLJQLILFDQW�SUHMXGLFH�EDVHG�RQ�LPSURSHU�VH[XDO�
VWHUHRW\SLQJ�

:LOOLDPV������)�5�'��DW������HPSKDVLV�DGGHG���$ORQJVLGH�WKLV�SHUVRQDO�ULVN�RI�LQMXU\��
WKHUH�LV�DOVR�WKH�OLNHOLKRRG�WKDW�SHUPLWWLQJ�VXFK�GLVFRYHU\�ZLOO�KDYH�D�³SUHMXGLFLDO�
DQG�FKLOOLQJ�HIIHFW´�RQ�IXWXUH�YLFWLP�SDUWLFLSDWLRQ��%U\DQ�&��'RQDKXH��0�'���3�&���
����)��6XSS���G�DW������HPSKDVLV�DGGHG�� �TXDVKLQJ� WKLUG�SDUW\�VXESRHQDV�VHHNLQJ�
LQIRUPDWLRQ�DERXW�SODLQWLII¶V�SHUVRQDO�PDWWHUV�DQG�UHVSRQVHV�WR�EDQWHU���0DFNOLQ������
)�5�'��DW������UHFRJQL]LQJ�SRWHQWLDO�FKLOOLQJ�HIIHFW�RI�VXFK�GLVFRYHU\�DQG�GLVFXVV�
LQJ�FDVHV�¿QGLQJ� VDPH���5XOH����� WKXV�GHSULYHV� WKH�GLVWULFW� FRXUW�RI� LWV�GLVFUHWLRQ�
WR�LQWURGXFH�HYLGHQFH�RI�QRQ�ZRUNSODFH�VH[XDO�FRQGXFW��7UXRQJ������)�5�'��DW�����

��1R�������FY�������-&0�*:)�������8�6��'LVW��/(;,6������
��,G��DW��±��
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EHFDXVH�� �D�� WKH\�PLJKW� GHPRQVWUDWH� WKDW� WKH� SODLQWLII� HQJDJHG�
LQ� FRQVHQVXDO� H[WUDPDULWDO� DIIDLUV� DQG� WKXV�SURYH� WKDW� VKH�ZDV�
QRW�DFWXDOO\�RIIHQGHG�E\�KDUDVVLQJ�FRPPHQWV�LQ�KHU�ZRUNSODFH��
�E��WKH\�FRXOG�SRWHQWLDOO\�LPSHDFK�KHU�FUHGLELOLW\���F��WKH\�VSRNH�
WR�WKH�H[WHQW�RI�KHU�HPRWLRQDO�GLVWUHVV��DQG��G��WKH�SODLQWLII�PD\�
KDYH�GLVFXVVHG�WKH�VXEMHFW�PDWWHU�RI�WKH�ODZVXLW�RU�GLVFORVHG�RWKHU�
HPRWLRQDO�VWUHVVRUV�LQ�KHU�OLIH�WKDW�ZRXOG�H[SODLQ�KHU�GLVWUHVV����
,Q�UHIXVLQJ�WR�JUDQW�WKH�GHIHQGDQWV¶�PRWLRQ�WR�FRPSHO��WKH�FRXUW�
UHFRJQL]HG� WKDW� ³WKH� UXOH� DLPV� WR� VDIHJXDUG� WKH�DOOHJHG�YLFWLP�
DJDLQVW� WKH� LQYDVLRQ� RI� SULYDF\�� SRWHQWLDO� HPEDUUDVVPHQW� DQG�
VH[XDO� VWHUHRW\SLQJ� WKDW� LV�DVVRFLDWHG�ZLWK�SXEOLF�GLVFORVXUH�RI�
LQWLPDWH�VH[XDO�GHWDLOV�DQG�WKH�LQIXVLRQ�RI�VH[XDO�LQQXHQGR�LQWR�
WKH� IDFW� ¿QGLQJ� SURFHVV�́ ��� &RQVHTXHQWO\�� RWKHU� FRXUWV�� ZKHQ�
FRQIURQWHG�ZLWK�DUJXPHQWV�VLPLODU�DV�WKRVH�SURIIHUHG�E\�WKH�GH�
IHQGDQWV�EXW�LQ�RWKHU�GLVFRYHU\�DUHQDV��KDG�FRQVLVWHQWO\�IDLOHG�WR�
¿QG�VXI¿FLHQW�QH[XV�EHWZHHQ�D�SODLQWLII¶V�QRQ�ZRUNSODFH�VH[XDO�
FRQGXFW�DQG�ZKHWKHU�VKH�IRXQG�KDUDVVPHQW�DW�ZRUN�XQZHOFRPH�
RU�RIIHQVLYH����7KH�FRXUW�DOVR�ZHQW�RQ� WR� UHMHFW� WKH�GHIHQGDQWV¶�
UHPDLQLQJ� DUJXPHQWV�� ¿QGLQJ� WKDW� WR� WKH� H[WHQW� WKH� HYLGHQFH�
VRXJKW�ZDV� UHOHYDQW� WR�HPRWLRQDO�GLVWUHVV� OLDELOLW\�RU�GDPDJHV��
LWV�SUREDWLYH�YDOXH�ZDV�QRW� VXEVWDQWLDO�HQRXJK� WR�RXWZHLJK� WKH�
XQIDLU� SUHMXGLFLDO� HIIHFW� RQ� WKH� SODLQWLII�� DQG� WKDW� DOORZLQJ� WKH�
GHIHQGDQWV�WR�FDVW�WRR�ZLGH�D�QHW�LQ�WKHLU�TXHVW�WR�VHHN�SRWHQWLDOO\�
UHOHYDQW�LQIRUPDWLRQ�ZRXOG�DOVR�SHUPLW�WKHP�WR�REWDLQ�LUUHOHYDQW�
FRPPXQLFDWLRQ��LQFOXGLQJ�HYLGHQFH�SUHFOXGHG�E\�5XOH�������

7KH�0DFNHOSUDQJ�GHFLVLRQ�¿QDOO\�SODFHV�H�GLVFRYHU\�VTXDUHO\�
LQ�OLQH�ZLWK�WKH�OHQJWK\�SURJHQ\�RI�FDVH�ODZ�WKDW�SURKLELWV�LQTXLU\�
LQWR� QRQ�ZRUNSODFH�UHODWHG� VH[XDO� FRQGXFW�� LQFOXGLQJ�PRGH� RI�
GUHVV��VSHHFK��DQG�VH[XDO�DFWLYLWLHV�

)�� *HQHUDO�3ULYDF\�&RQFHUQV

6H[XDO�FRQGXFW� LV�QRW� WKH�RQO\�SULYDF\�FRQFHUQ� LPSOLFDWHG�
E\�RYHUEURDG�H�GLVFRYHU\�UHTXHVWV��)RU�SODLQWLIIV��QRW�HYHU\�PRGH�

��,G��DW��±�����±���
��,G��DW���±����FLWLQJ�5XOH�����$GYLVRU\�&RPPLWWHH�1RWHV��
��,G��DW����
��0DFNHOSUDQJ�������8�6��'LVW��/(;,6�������DW��������
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RI� HOHFWURQLF� FRPPXQLFDWLRQ� LV� LGHQWLFDO��0RVW� FRXUWV� GR� QRW�
FRQVLGHU� VRFLDO� QHWZRUNLQJ�ZDOO� SRVWV� DV� ³SULYDWH�́ ���+RZHYHU��
IHZ�SHRSOH��DV�WKH\�FRPPXQLFDWH�GD\�WR�GD\��DQWLFLSDWH�WKDW�WKHLU�
VRFLDO�QHWZRUNLQJ�SRVWV�ZLOO�EH�KHOG�DJDLQVW� WKHP��DQG�SULYDF\�
FRQWUROV�RQ�WKHVH�ZHEVLWHV�JLYH�SODLQWLIIV�D�IDOVH�VHQVH�RI�VHFXULW\�
WKDW�WKHLU�FRPPXQLFDWLRQV�ZLOO�QRW�VKRZ�XS�LQ�OLWLJDWLRQ�RU�RWKHU�
IRUXPV�ZKHUH�WKH\�ZLOO�EH�XVHG�DJDLQVW�WKHP�

:KDWHYHU�WKH�VWDWXV�RI�VRFLDO�QHWZRUNLQJ�ZDOO�GDWD��KRZHYHU��
WKH�VDPH�GRHV�QRW�KROG� WUXH�IRU� WKH�FRXUWV¶� WUHDWPHQW�RI�FHOOXODU�
SKRQH� RU� H�PDLO� FRPPXQLFDWLRQV� �LQFOXGLQJ� H�PDLOV� RQ� VRFLDO�
QHWZRUNLQJ�ZHEVLWHV�WKDW�RSHUDWH�OLNH�WUDGLWLRQDO�H�PDLO�DFFRXQWV���
ZKHUH�FRPPXQLFDWLRQV�DUH�VKDUHG�LQ�D�PRUH�LQWLPDWH�PDQQHU�DQG�
ZLWK�RQO\�VHOHFW�LQGLYLGXDOV�RU�RQO\�RQH�RWKHU�LQGLYLGXDO��,Q�WKHVH�
ODWWHU�DUHQDV��SODLQWLII�FODLPV�WR�JHQHUDO�SULYDF\�KDYH�D�KLVWRU\�RI�
JUHDWHU� VXFFHVV����$OO� WRR�RIWHQ�� DV� SODLQWLII� DWWRUQH\V� IUHTXHQWO\�
KLJKOLJKW��HPSOR\HUV�DWWHPSW�WR�MXVWLI\�XQIHWWHUHG�DFFHVV�WR�WKHVH�
HOHFWURQLF�FRPPXQLFDWLRQV�SUHGLFDWHG�RQ�VRFLDO�QHWZRUNLQJ�FRQWHQW�
GHFLVLRQV��%XW�QRW�DOO�PRGHV�RI�HOHFWURQLF�FRPPXQLFDWLRQV�FDUU\�
ZLWK�WKHP�WKH�VDPH�H[SHFWDWLRQ�RI�SULYDF\��RU�DV�GHIHQVH�DWWRUQH\V�
DUH�ZRQW�WR�DUJXH��WKH�VDPH�H[SHFWDWLRQ�DV�WR�ODFN�WKHUHRI��,W�LV�WKXV�
LPSRUWDQW��IURP�WKH�SHUVSHFWLYH�RI�D�SODLQWLII¶V�FRPPXQLFDWLRQV��WR�
PDNH�WKH�GHOLQHDWLRQ�EHWZHHQ�GLIIHUHQW�HOHFWURQLF�FRPPXQLFDWLRQV�
PHGLD�DQG�WR�UHPLQG�WKH�FRXUW� WKDW�FDVH� ODZ�DSSOLFDEOH� WR�)DFH�
ERRN��0\VSDFH��RU�SXEOLF�EORJV�GRHV�QRW�VXSSRUW�VLPLODU�EUHDGWK�
RI�DFFHVV�WR�H�PDLOV�RU�WH[W�PHVVDJHV�

��7RPSNLQV�Y��'HWURLW�0HWUR��$LUSRUW������)�5�'������������(�'��0LFK���������
((2&�Y��2ULJLQDO�+RQH\EDNHG�+DP�&R��RI�*D���1R�����FY�������06.�0(+�������
8�6��'LVW��/(;,6���������DW��� �'��&ROR��1RY������������((2&�Y��6LPSO\�6WRUDJH�
0JPW���//&������)�5�'������������6�'��,QG���������%XW�WKDW�LV�QRW�WR�VD\�WKDW�FRXUWV�
DUH�XQV\PSDWKHWLF� WR�JHQHUDO�SULYDF\�FRQFHUQV� LI� WKH\�DUH� FRXSOHG�ZLWK� UHOHYDQFH�
DUJXPHQWV��6HH�0DLOKRLW�Y��+RPH�'HSRW�8�6�$���,QF�������)�5�'����������±����&�'��
&DO��������

��6HH�5R]HOO�Y��5RVV�+ROVW�������8�6��'LVW��/(;,6�������DW��±��� �6�'�1�<��
-DQ�������������$OH[DQGHU�Y��)%,������)�5�'������������'�'�&���������OLPLWLQJ�H�PDLO�
VHDUFKHV� WR� WKH� VHDUFK� WHUP� ³SULYDF\� DFW´� UDWKHU� WKDQ� MXVW� ³SULYDF\´� LQ� RUGHU� WR�
SURWHFW�WKH�SULYDF\�RI�WKH�)LUVW�)DPLO\���VHH�DOVR�0DUWLQH]�Y��5\FDUV�&RQVWU���//&��
1R��&9��������� �����8�6��'LVW�� /(;,6� �������� DW� �±�� �6�'��*D��2FW�� ���� ������
�KROGLQJ� WKDW� HYHQ� ZKHUH� UHFRUGV� FRXOG� DUJXDEO\� EH� UHOHYDQW� EHFDXVH� GHIHQGDQW�
FRXOG�FXOO� WKURXJK� WKHP�DQG�¿QG�HYLGHQFH�RI�GUXJ�XVH��SODLQWLII�ZDV�QRW� UHTXLUHG�
WR�SURYLGH�FHOO�SKRQH�UHFRUGV��

&+����,,�)�
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*�� &ULPLQDO�DQG�2WKHU�8QÀDWWHULQJ�&RQGXFW�6XFK�
DV�6XEVWDQFH�8VH

:RUGV� OLNH� ³FRFDLQH �́� ³FRNH �́� ³FRS� �́� ³FULP� �́� ³YLROHQ� �́�
³GUXJ� �́� ³GUXQN� �́� ³SROLFH �́� ³SRW �́� HWF�� VHUYH� QR� SXUSRVH� EXW�
WR� OLWLJDWH� FROODWHUDO� LVVXHV� WKDW� DUH� LUUHOHYDQW� WR� D� ODZVXLW� DQG�
WR� HPEDUUDVV�� KDUDVV�� DQG� VXEMHFW� WKH� SODLQWLII� WR� ELDV� LQ� FRXUW�
DQG�EHIRUH�D�MXU\��$V�VWDWHG�HDUOLHU��ZKHQ�LW�FRPHV�WR�DWWDFNLQJ�
WKH� FUHGLELOLW\� RI� D� SODLQWLII�� D� VLPSOH� FULPLQDO� UHFRUGV� VHDUFK�
ZLOO�XQFRYHU�DOO�WKH�HYLGHQFH�D�GHIHQGDQW�QHHGV�IRU�SXUSRVHV�RI�
LPSHDFKPHQW��/LPLWHG�LQTXLU\�LQWR�FULPLQDO�DFWLYLW\�LV�UHOHYDQW�
LQ� D� FDVH� ZKHUH�� IRU� H[DPSOH�� DQ� HPSOR\HH� DOOHJHV� WKDW� KH� RU�
VKH� ZDV� WHUPLQDWHG� IRU� FRPSODLQLQJ� DERXW� GLVFULPLQDWLRQ� EXW�
WKH�HPSOR\HU�FRQWHQGV�WKDW�KH�RU�VKH�ZDV�GLVFKDUJHG�IRU�VHOOLQJ�
GUXJV� DW� WKH�ZRUNSODFH��%XW� LQ� FDVHV�ZLWKRXW� VXFK� DOOHJDWLRQV��
WKHVH�VHDUFK�WHUPV�DUH�D�UHG�KHUULQJ��OLNHO\�WR�LQVSLUH�SUHMXGLFH�
DJDLQVW�WKH�SODLQWLII��DQG�ZLWK�QR�RWKHU�PRWLYH�WKDQ�KXPLOLDWLRQ�
DQG� FKDUDFWHU� DWWDFNV�� ,Q� RWKHU� GLVFRYHU\� FRQWH[WV�� WKH� FRXUWV�
KDYH�PDGH�LW�FOHDU�WKDW�PLWLJDWLRQ�RU�DI¿UPDWLYH�GHIHQVHV��VXFK�
DV�DIWHU�DFTXLUHG�HYLGHQFH��GR�QRW�SHUPLW�D�GHIHQGDQW�WR�HQJDJH�
LQ� XQEULGOHG� ¿VKLQJ� H[SHGLWLRQV���� (YLGHQFH� RI� SULRU� FULPLQDO�
FRQYLFWLRQV�RU�EDG�DFWV�XQUHODWHG�WR�WKH�FODLPV�RU�GHIHQVHV�LQ�D�
ODZVXLW�DUH�LQDGPLVVLEOH��DQG�WKHUHIRUH�GLVFRYHU\�DV�WR�WKH�VDPH�
LV�QRW�UHDVRQDEO\�FDOFXODWHG�WR�OHDG�WR�WKH�GLVFRYHU\�RI�DGPLVVLEOH�
HYLGHQFH�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E���³(YLGHQFH�
RI�D�SHUVRQ¶V�FKDUDFWHU�RU�FKDUDFWHU�WUDLW�LV�QRW�DGPLVVLEOH�WR�SURYH�
WKDW�RQ�D�SDUWLFXODU�RFFDVLRQ�WKH�SHUVRQ�DFWHG�LQ�DFFRUGDQFH�ZLWK�

��6KLUD]L�Y��&KLOGWLPH�/HDUQLQJ�&WU���,QF���1R��&,9���������&�������8�6��'LVW��
/(;,6��������DW����:�'��2NOD��2FW�������������³&RXUWV�JHQHUDOO\�DJUHH� WKDW�>WKH�
DIWHU�DFTXLUHG�HYLGHQFH@�GHIHQVH�FDQQRW�EH�XVHG�WR�SXUVXH�GLVFRYHU\�LQ�WKH�DEVHQFH�
RI� VRPH� EDVLV� IRU� EHOLHYLQJ� WKDW� DIWHU�DFTXLUHG� HYLGHQFH� RI� ZURQJ�GRLQJ� ZLOO� EH�
UHYHDOHG�́ ���LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���0D[ZHOO�Y��+HDOWK�&WU��RI�/DNH�&LW\��
,QF���1R�� �����FY������-���0&5�� �����8�6��'LVW�� /(;,6� ������� DW� ��±��� �0�'��
)OD��-XQH�����������³>7@KH�DIWHU�DFTXLUHG�HYLGHQFH�GRFWULQH� ������VKRXOG�QRW�EH�XVHG�
DV� DQ� LQGHSHQGHQW� EDVLV� WR� LQLWLDWH� GLVFRYHU\�� 5DWKHU�� 'HIHQGDQW�PXVW� KDYH� VRPH�
SUH�H[LVWLQJ�EDVLV�WR�EHOLHYH�WKDW�DIWHU�DFTXLUHG�HYLGHQFH�H[LVWV�EHIRUH�LW�FDQ�WDNH�RQ�
DGGLWLRQDO�GLVFRYHU\�́ ���FLWDWLRQ�RPLWWHG���³)HG��5��&LY��3�����E�����GRHV�QRW�DOORZ�D�
SDUW\� WR�URDP�LQ�VKDGRZ�]RQHV�RI�UHOHYDQF\�DQG�WR�H[SORUH�PDWWHU�ZKLFK�GRHV�QRW�
SUHVHQWO\�DSSHDU�JHUPDQH�RQ�WKH�WKHRU\�WKDW�LW�PLJKW�FRQFHLYDEO\�EHFRPH�VR�́ �(YDQV�
Y��&DOLVH�����&LY��������3./��������8�6��'LVW��/(;,6�������DW��±���6�'�1�<��0D\�
�����������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

&+����,,�*�
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WKH�FKDUDFWHU�RU� WUDLW�́ �QRU� LV�³>H@YLGHQFH�RI�D�FULPH��ZURQJ��RU�
RWKHU�DFW�������DGPLVVLEOH�WR�SURYH�D�SHUVRQ¶V�FKDUDFWHU�LQ�RUGHU�WR�
VKRZ�WKDW�RQ�D�SDUWLFXODU�RFFDVLRQ�WKH�SHUVRQ�DFWHG�LQ�DFFRUGDQFH�
ZLWK�WKH�FKDUDFWHU�́ ���6HDUFK�WHUPV�RU�UHTXHVWV�IRU�GLUHFW�DFFHVV�
WKDW�VHHP�JHDUHG�WRZDUGV�WKLV�W\SH�RI�GLVFRYHU\�DUH�WKHUHIRUH�LQ�
DSSURSULDWH�LQ�WKH�H\HV�RI�SODLQWLII�DWWRUQH\V��,W�LV�ZHOO�HVWDEOLVKHG�
WKDW�LQ�WKH�HPSOR\PHQW�GLVFULPLQDWLRQ�FRQWH[W��³LQTXLU\�LQWR�HYHU\�
FLYLO�LQIUDFWLRQ�RU�PLVGHPHDQRU�IRU�ZKLFK�3ODLQWLII�PD\�KDYH�EHHQ�
GHWDLQHG��DUUHVWHG�RU�FRQYLFWHG�LV�QRW�UHOHYDQW�LQ�WKH�DEVHQFH�RI�
VRPH�DGGLWLRQDO�VKRZLQJ�E\�'HIHQGDQW�́ ���,Q�WKH�SDVW��SODLQWLIIV�
KDYH� KDG� VXFFHVV� DUJXLQJ� LQ� OLWLJDWLRQ� WKDW� LPSHDFKPHQW� DQG�
DIWHU�DFTXLUHG�HYLGHQFH�GR�QRW�MXVWLI\�H[SDQVLYH�GLVFRYHU\��DQG�
WKHVH� VDPH�DUJXPHQWV�SURWHFWLQJ� D�SODLQWLII� VKRXOG�EH� DGRSWHG�
LQ�WKH�FRQWH[W�RI�SODLQWLII�(6,�VHDUFKHV�DV�ZHOO�

+�� 8QGXH�%XUGHQ

,W�LV�LQFXPEHQW�RQ�ERWK�SDUWLHV�WR�EH�UHDVRQDEOH�DERXW�WKHLU�
(6,� UHTXHVWV�� &RXUWV� DUH� IUHTXHQWO\� UHFHSWLYH� WR� DUJXPHQWV� RI�
XQGXH� EXUGHQ� LI� LW� DSSHDUV� WKDW� UHVSRQGLQJ� WR� DQ� (6,� UHTXHVW�
ZLOO�UHTXLUH�H[FHVVLYH�DQG�FRVWO\�ODERU��ZDVWH�RI�PDQSRZHU��DQG�
GHELOLWDWLQJ� SULYLOHJH� UHYLHZV���� 7KH� KLJK� FRVWV� RI� H�GLVFRYHU\�
DUH�RQHURXV�IRU�SODLQWLIIV��ZKR��LQ�HPSOR\PHQW�ODZ�VHWWLQJV��DUH�
W\SLFDOO\�XQDEOH�WR�DYDLO�WKHPVHOYHV�RI�WKH�VDPH�OHYHO�RI�¿QDQFLDO�
UHVRXUFHV�DV�D�FRUSRUDWH�GHIHQGDQW��$OWKRXJK�PXFK�RI� WKH�FRVW�
VHHPV� VHOI�H[SODQDWRU\�� LI� D�GLVSXWH�RYHU� D�SODLQWLII¶V�(6,�GRHV�
HQVXH��D�SDUW\�FDQ�¿OH�D�GHFODUDWLRQ�LQ�VXSSRUW�RI�KLV�RU�KHU�SRVL�
WLRQ��VSHFLI\LQJ�SURMHFWLRQV� IRU�FRVW��PDQSRZHU�KRXUV��RU�ERWK��
WR�GHPRQVWUDWH�XQGXH�EXUGHQ�

��)('��5��(9,'������
��6ZHHQH\� Y�� 81/9� 5HVHDUFK� )RXQG��� 1R�� �����FY�������-&0�*:)�� �����

8�6��'LVW��/(;,6���������DW�����'��1HY��$SU������������
��6HH�1HXVWDU��,QF��Y��)��1HWZRUNV��,QF���1R��&����������(-'��36*��������8�6��

'LVW��/(;,6��������DW����1�'��&DO��$SU�������������KROGLQJ�WKDW�SODLQWLIIV�KDG�QRW�
MXVWL¿HG�XVH�RI�DOWHUQDWLYH�VHDUFK�WHUP�PHWKRG�WKDW�ZRXOG�WULSOH�FRVWV�RI�GLVFRYHU\���
,�0HG�3KDUPD�,QF��Y��%LRPDWUL[��1R�����������'5'��������8�6��'LVW��/(;,6���������
DW��±�����±����'�1�-��'HF������������KROGLQJ�WKDW�SULYLOHJH�UHYLHZ�FRQVWLWXWHG�XQGXH�
EXUGHQ���*HQHUDO�6WHHO�'RPHVWLF�6DOHV��//&�Y��&KXPOH\��1R�����FY�������3$%�./0��
�����8�6��'LVW��/(;,6��������DW��±����'��&ROR��-XQH������������¿QGLQJ�PDQSRZHU�
KRXUV�DQG�FRVW�RI�SURGXFWLRQ�ZHUH�XQGXO\�SURKLELWLYH��
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7KHUH�DUH�DOVR�WHFKQRORJLFDO�GLIIHUHQFHV�LQ�SODLQWLII�(6,�WR�
WKH�H[WHQW�WKDW�PXFK�RI�WKH�FXUUHQWO\�PRVW�VRXJKW�DIWHU�PDWHULDOV�
DUH�FRQVWDQWO\�LQ�ÀX[²QDPHO\��VRFLDO�PHGLD�DQG�EORJV��8QOLNH�
RWKHU�HDUO\�HOHFWURQLF�PRGHV�RI�FRPPXQLFDWLRQ��VXFK�DV�H�PDLO��
ZHEVLWHV��DQG�EORJV��FXUUHQW�PRGHV��VXFK�DV�)DFHERRN��DUH�LQKHU�
HQWO\�LQWHQGHG�WR�IXQFWLRQ�LQ�FRQVWDQW�PRWLRQ�DQG�WUDQVIRUPDWLRQ��
ZLWK�FRQWLQXRXV�FKDQJHV�WR�ZDOO�SRVWV��IULHQG�QHWZRUNV��DQG�OLQNV��
1RW�RQO\�WKH�DFFRXQW�KROGHU��EXW�DOVR�PDQ\�RWKHU�XVHUV�IUHTXHQWO\�
PRGLI\�WKH�RULJLQDO�FRQWHQW�RI�WKH�SDJH��DGGLQJ�WR�LW��PRGLI\LQJ�
FRPPHQWV�RU�SLFWXUHV��FKDQJLQJ�WKHLU�VWDWXV��GHOHWLQJ�SRVWV��HWF���
RIWHQ�LQ�UHDO�WLPH��8QOLNH�RWKHU�PRGHV�RI�FRPPXQLFDWLRQ��VRFLDO�
PHGLD�GRHV�QRW�FUHDWH�D�UHFRUG�RU�FDSWXUH�FRQWHQW�RQFH�LW�LV�VKDUHG�
�FRPSDUHG�WR��IRU�H[DPSOH��WKH�³VHQW´�FDWHJRU\�RI�H�PDLOV�LQ�DQ�
H�PDLO� DFFRXQW��� 7KH� LQWHUDFWLYH� FRPSRQHQW� RI� WKHVH� ZHEVLWHV�
FDQQRW�EH�VXVSHQGHG��QRU�VKRXOG�LW�EH��DV�WKHVH�ZHEVLWHV�DUH�DQ�
LQFUHDVLQJO\�SURPLQHQW�IRUP�RI�VRFLDO��IDPLOLDO��HPSOR\PHQW��DQG�
QHWZRUNLQJ� FRPPXQLFDWLRQV�� DQG� LW� LV� XQUHDVRQDEOH� WR� H[SHFW�
SODLQWLIIV�QRW� WR�HQJDJH� LQ� WKHVH�PHGLD� IRU�SRWHQWLDOO\�\HDUV� DV�
OLWLJDWLRQ�GUDJV�RQ�

7H[W�PHVVDJHV� DUH� D� VOLJKWO\�GLIIHUHQW�� WKRXJK�HTXDOO\�GLI�
¿FXOW�PHGLXP��%HFDXVH�RI�WKH�PLQLPDO�VWRUDJH�FDSDFLW\�RI�FHOO�
SKRQHV�DQG�WKH�FXUUHQW�IUHTXHQW�XVH�RI�WH[WLQJ��WH[W�PHVVDJHV�DUH�
FRQVWDQWO\�FKDQJLQJ��ZLWK�KXQGUHGV�RI�WH[WV�EHLQJ�VHQW��UHFHLYHG��
DQG�GHOHWHG�HYHU\�PRQWK��LI�QRW�ZHHNO\�RU�GDLO\��,W�LV�XQUHDVRQ�
DEO\�EXUGHQVRPH�¿QDQFLDOO\� DQG� LQ�PDQSRZHU�KRXUV� WR� H[SHFW�
IUHTXHQW� LPDJLQJ�RI� WKHVH� WHFKQRORJLHV��DQG�UHTXLULQJ�FRQVWDQW�
EDFN�XS�HYHQ�ZKHQ�D�YDVW�PDMRULW\�RI�WKHVH�FRPPXQLFDWLRQV�DUH�
LUUHOHYDQW� WR� WKH� OLWLJDWLRQ�ZRXOG� VHULRXVO\� GLVUXSW� D� SODLQWLII¶V�
DELOLW\�WR�HQJDJH�LQ�GDLO\�FRPPXQLFDWLRQV�

$V�D�UHVXOW�RI�WKHVH�FRPSOLFDWLRQV��IURP�WKH�SHUVSHFWLYH�RI�
ERWK�FRXQVHO�DQG�D�SODLQWLII��LW�LV�UHDVRQDEOH�WKDW�D�SODLQWLII�VKRXOG�
EH�FRPSHOOHG�WR�UHYLHZ�DQG�SURGXFH��OLNH�ZLWK�DQ�HPSOR\HU¶V�(6,�
SURGXFWLRQ��RQO\�RQFH��DW�DQ�DJUHHG�XSRQ�WLPH�GXULQJ�WKH�OLWLJD�
WLRQ��FRPPXQLFDWLRQV�IURP�WKHVH�VRXUFHV��:LWKRXW�HVWDEOLVKLQJ�
VWULFW� OLPLWDWLRQV� RQ�ZKHQ� DQG�KRZ�RIWHQ�(6,� FRPPXQLFDWLRQV�
PXVW�EH�FDQYDVVHG��YDULDEOH�GDWD�VXFK�DV�VRFLDO�QHWZRUNLQJ�DQG�
EORJV��RU� LPSHUPDQHQW�FRPPXQLFDWLRQV�VXFK�DV� WH[W�PHVVDJHV��
ZRXOG�UHTXLUH�QHDUO\�FRQVWDQW�PRQLWRULQJ�DQG�SURGXFWLRQ��ZKLFK�
LV�XQGXO\�EXUGHQVRPH�RQ�ERWK�WKH�SDUW\�DQG�KLV�RU�KHU�FRXQVHO�
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,Q� D�ZRUOG� RI� EORVVRPLQJ� HOHFWURQLF� FRPPXQLFDWLRQ�� IURP�
D� SODLQWLII¶V� SHUVSHFWLYH�� LW� LV� LPSRUWDQW� IRU� WKH� ODZ� WR� DGRSW� D�
PRUH�QXDQFHG�DSSURDFK�WR�GLVFRYHU\�RI�SODLQWLII�(6,�WKDQ�LW�KDV�
LQ�WKH�SDVW²DQ�DSSURDFK�WKDW�UHFRJQL]HV�WKH�LQKHUHQW�VWUXFWXUDO�
GLIIHUHQFHV�EHWZHHQ�KXPDQ�DQG�FRUSRUDWH�FRPPXQLFDWLRQV��LQ�
GLYLGXDO�YHUVXV�FRUSRUDWH�WHFKQRORJ\�QHWZRUNV�DQG�GHYLFHV��DQG�
WKH�GLVVLPLODU�VRFLDO�QRUPV�LQÀXHQFLQJ�WKH�XVDJH�RI�WHFKQRORJ\�
E\� HDFK�� $OWKRXJK� FRUSRUDWLRQV� PD\� EH� HQGRZHG� ZLWK� OHJDO�
SHUVRQKRRG��WKHUH�DUH�PDMRU�GLIIHUHQFHV�EHWZHHQ�KRZ�DQG�ZK\�
WKH\�FRPPXQLFDWH��WKH�FRQWHQW�RI�WKHLU�FRQYHUVDWLRQV��DQG�WKHLU�
PHWKRGV� DQG� DELOLW\� WR� PRQLWRU�� FRQWURO�� VWRUH�� PDQDJH�� DQG�
SUHVHUYH� HOHFWURQLF� FRPPXQLFDWLRQV� UHODWLYH� WR� DQ� LQGLYLGXDO�
SHUVRQ¶V�UHDVRQV�IRU�FRPPXQLFDWLQJ�DQG�WHFKQRORJLFDO�FDSDFLW\�WR�
DFFRPSOLVK�WKH�VDPH��2IWHQWLPHV��OHJDO�MXVWL¿FDWLRQV�IRU�GLVFRYHU\�
DUH�DV\PPHWULF��D�FRPSDQ\��IRU�H[DPSOH��FDQQRW�KDYH�HPRWLRQDO�
GLVWUHVV���DQG� WKH� UHVRXUFHV�RI� WKH�SDUWLHV�JURVVO\�XQHTXDO��7KH�
DYHUDJH�HPSOR\PHQW�ODZ�SODLQWLII��DQG�KLV�RU�KHU�ODZ\HU��LV�QRW�
D�PLOOLRQDLUH��$�YDVW�PDMRULW\�RI�SODLQWLIIV�DUH�ZRUNLQJ�FODVV�RU�
HYHQ�¿QDQFLDOO\�GLVWUHVVHG��,W� LV�LPSRUWDQW�WR�HQVXUH�WKDW�SODLQ�
WLIIV�DUH�QRW�GHWHUUHG�IURP�DFFHVVLQJ�WKH�FRXUWV�DQG�YLQGLFDWLQJ�
WKHLU�ULJKWV�EHFDXVH�RI�RYHUEURDG�DQG�XQUHDVRQDEOH�H�GLVFRYHU\�
GHPDQGV��(6,�VKRXOG�QRW�EHFRPH�D�PHDQV�E\�ZKLFK�HPSOR\HUV�
DUH�DEOH�WR�VWLÀH�RU�REVWUXFW�HPSOR\HHV�IURP�DFFHVVLQJ�WKH�FRXUWV��
QRU�VKRXOG�LW�GLVWUDFW�WKH�FRXUWV�IURP�HQVXULQJ�WKDW�WKH�IRFXV�RI�
OLWLJDWLRQ� UHPDLQV� ZKHUH� LW� LV� VXSSRVHG� WR� EH�� RQ� OLDELOLW\� DQG�
GHWHUPLQLQJ� ZKHWKHU� DOOHJHGO\� XQODZIXO� FRQGXFW� RFFXUUHG� DW�
ZRUN��7KH�JUHDW�EXON�RI�D�W\SLFDO�SODLQWLII¶V�HOHFWURQLF�FRPPX�
QLFDWLRQV�KDV�DEVROXWHO\�QRWKLQJ�WR�GR�ZLWK�WKHVH�FHQWUDO�LVVXHV�
LQ�DQ�HPSOR\PHQW�ODZ�FDXVH�RI�DFWLRQ�
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