USCA Case #19-7098 Document #1833276 Filed: 03/12/2020
ORAL ARGUMENT NOT YET SCHEDULED

No. 19-7098

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

MARY E. CHAMBERS,
Plaintiff-Appellant
V.
DISTRICT OF COLUMBIA,

Defendant-Appellee

Page 1 of 37

ON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE IN SUPPORT OF

PLAINTIFF-APPELLANT AND URGING REVERSAL ON

THE ISSUE PRESENTED HEREIN

SHARON FAST GUSTAFSON ERIC S. DREIBAND
General Counsel Assistant Attorney General
JENNIFER S. GOLDSTEIN ALEXANDER V. MAUGERI
Associate General Counsel Deputy Assistant Attorney General
SYDNEY A.R. FOSTER TOVAH R. CALDERON
Assistant General Counsel ANNA M. BALDWIN
JEREMY D. HOROWITZ Attorneys
Attorney U.S. Department of Justice
Equal Employment Civil Rights Division
Opportunity Commission Appellate Section
Office of the General Counsel Ben Franklin Station
131 M Street NE, Fifth Floor P.O. Box 14403
Washington, D.C. 20507 Washington, D.C. 20044-4403

(202) 663-4055 (202) 305-5278




USCA Case #19-7098  Document #1833276 Filed: 03/12/2020  Page 2 of 37

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

A.  Parties and Amici
All parties appearing in the district court and before this Court are
listed in the Brief for Appellant. The United States files this brief as
amicus curiae and did not participate in the district court proceedings.
B. Ruling Under Review
References to the ruling at issue appear in the Brief for Appellant.

C. Related Cases

The United States is not aware of any related cases within the
meaning of D.C. Circuit Rule 28(a)(1)(C).

s/ Anna M. Baldwin
ANNA M. BALDWIN
Attorney

Date: March 12, 2020



USCA Case #19-7098  Document #1833276 Filed: 03/12/2020  Page 3 of 37

TABLE OF CONTENTS
PAGE
CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
INTEREST OF THE UNITED STATES ....ooveooeeeeee oo eeeeeeeeeeseeseeeseeeeee 1
STATEMENT OF THE ISSUE -....coomoveoeeeeeeeeeeeeoe oo esee s eseeee 2
PERTINENT STATUTE oo eeeee e eeseeeeseeeeeeees 3
STATEMENT OF THE CASE ...ocoooeeooeoeeeeoee oo eeseeeeeee oo 3
SUMMARY OF ARGUMENT .....coooeeeeeeeeeeeeeeeeee oo eeeeeeeeees oo 4
ARGUMENT
I ALL DISCRIMINATORY JOB TRANSFERS (AND
DISCRIMINATORY DENIALS OF REQUESTED JOB
TRANSFERS) ARE ACTIONABLE UNDER SECTION
2000C-2(2)(1) v rrvveeeeeeeeeeeeeeeeeeeeeeeeeeseeeeeeeeeeeees e eeeeeeseeeeeeeeeeeeeee 5
I THIS COURT MAY WISH TO HOLD DISPOSITION OF
THIS CASE IN ABEYANCE PENDING THE SUPREME
COURT’S RESOLUTION OF THE ISSUE.........oeeoooeeeeoeeeeeeeeeee. 6
CONCLUSION ... oo ee e eee e es e seesee e eenee 7

CERTIFICATE OF COMPLIANCE

ATTACHMENT



USCA Case #19-7098  Document #1833276 Filed: 03/12/2020  Page 4 of 37

TABLE OF AUTHORITIES

CASES: PAGE
Brown v. Brody, 199 F.3d 446 (D.C. Cir. 1999) ....ccceoviiiviiiieceeeeeeee e 4
Forgus v. Esper, No. 18-942 (S. Ct.) (petition for certiorari pending) ............. 2,4-6
Peterson v. Linear Controls, Inc., No. 18-1401 (S. Ct.)

(petition for certiorari PENAING) ........ccccveerueeriiieeiieeeeerre e eree e e 4-6
Townsend v. United States, N0o. 19-5259 (D.C. Cir.) cc.cevveriieieiieeeieeeeiee e 6-7
STATUTES:

Age Discrimination in Employment Act, 29 U.S.C. 633(2)...ccccccevvvieriieeniieieennne 7
Title VII of the Civil Rights Act of 1964,

42 U.S.C. 2000€ € SEG. weeecvvveeeeiieeiiieeeiiieeeeieeeestteeeireeeeeaeeeeareesesaeesnnseeeenens 1

42 U.S.C. 2000€-2(2) (1) werurerreeieeiieniieeiie ettt ettt 2-7

42 U.S.C. 2000€-5(2) .veeuveemreeruieeuieeieeiiesite st et esieesite sttt sbeesieeeeteenreesaee e 1

42 U.S.C. 2000€-5(£)(1)-reereerrieriieeieeieeieeeie ettt 1

42 U.S.C. 2000816 ..ottt 1
RULE:

Federal Rule of Appellate Procedure 29(a) .......cccceeeeeiiieeiieeeiiee et 2

-11 -



USCA Case #19-7098 Document #1833276 Filed: 03/12/2020

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 19-7098
MARY E. CHAMBERS,
Plaintiff-Appellant
V.
DISTRICT OF COLUMBIA,

Defendant-Appellee

Page 5 of 37

ON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE IN SUPPORT OF
PLAINTIFF-APPELLANT AND URGING REVERSAL ON

THE ISSUE PRESENTED HEREIN

INTEREST OF THE UNITED STATES

The United States has a substantial interest in the proper interpretation of

Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000¢ ef seq. The Attorney

General and the Equal Employment Opportunity Commission (EEOC) share

enforcement responsibility under Title VII. See 42 U.S.C. 2000e-5(a) and (f)(1).

In addition, Title VII applies to the United States in its capacity as the Nation’s

largest employer. 42 U.S.C. 2000e-16. This case presents an important question
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regarding when discriminatory job transfers (and discriminatory denials of an
employee’s request to transfer) are actionable under Title VII, an issue that the
United States recently addressed in Forgus v. Esper, No. 18-942 (S. Ct.) (petition
for certiorari pending).

The United States files this brief under Federal Rule of Appellate Procedure
29(a).

STATEMENT OF THE ISSUE

Title VII of the Civil Rights Act of 1964 provides, among other things, that:

[1]t shall be an unlawful employment practice for an employer * * *

to fail or refuse to hire or to discharge any individual, or otherwise to

discriminate against any individual with respect to his compensation,

terms, conditions, or privileges of employment, because of such

individual’s race, color, religion, sex, or national origin.
42 U.S.C. 2000e-2(a)(1).

This case presents the issue of whether a denial of a lateral transfer request,
i.e., a transfer involving no diminution in pay and benefits, on the basis of the
requesting employee’s sex, constitutes discrimination “with respect to * * *

compensation, terms, conditions, or privileges of employment” under Section

2000e-2(a)(1).!

! The United States takes no position on the merits of plaintiff’s claim or on
any other issue presented in this case.
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PERTINENT STATUTE
Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e-2(a)(1) states:
(a) Employer practices
It shall be an unlawful employment practice for an employer—
(1) to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect to
his compensation, terms, conditions, or privileges
of employment, because of such individual’s race,
color, religion, sex, or national origin][.]
STATEMENT OF THE CASE
Plaintiff-Appellant Mary Chambers was employed as a Support
Enforcement Specialist in the Interstate Unit of the Child Support Services
Division of the District of Columbia’s Office of Attorney General. J.A. 276. As
relevant here, Chambers alleged that the District “permitt[ed] male employees to
transfer to other departments * * * but denied [Chambers] * * * the same
opportunity to transfer” because of her sex. J.A. 276 (first set of brackets in
original).
The district court granted summary judgment to the District of Columbia.
J.A. 293-295. The district court explained that under this Court’s precedent, the
denial of a purely lateral transfer, i.e., “a transfer involving no diminution in pay

and benefits,” is not actionable under Section 2000e-2(a)(1) “unless there are some

other materially adverse consequences affecting the terms, conditions, or privileges
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of [an employee’s] employment or her future employment opportunities such that a
reasonable trier of fact could conclude that the plaintiff has suffered objectively
tangible harm.” J.A. 293 (brackets in original) (quoting Brown v. Brody, 199 F.3d
446, 457 (D.C. Cir. 1999)). Accordingly, the district court held that the District
was entitled to summary judgment because Chambers had adduced no evidence
that she “suffered any harm, let alone any material adverse consequences,” from
the denial of the requested transfer. J.A. 294 (rejecting as unsupported by the
record Chambers’ contentions that she suffered “a loss in pay” or was “delayed in
receiving” a pay increase as a result of the denied transfer (citations omitted)).

Chambers appealed. J.A. 296.

SUMMARY OF ARGUMENT

The United States files this brief to inform the Court of its view that all
discriminatory job transfers (and discriminatory denials of job transfers) are
actionable under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e-
2(a)(1). The United States recently explained this view in a brief in opposition to
certiorari it filed in Forgus v. Esper, No. 18-942 (S. Ct.) (petition for certiorari
pending). In addition, the Supreme Court has asked for the United States’ views
on the scope of the prohibition against discrimination under Section 2000e-2(a)(1)
in Peterson v. Linear Controls, Inc., No. 18-1401 (S. Ct.) (petition for certiorari

pending). The petition for a writ of certiorari in Peterson raises the question
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whether the “terms, conditions, or privileges of employment” covered in Section
2000e-2(a)(1) are limited only to hiring, firing, promotions, compensation, and
leave.

The United States respectfully suggests that this Court may wish to hold this
case pending the Supreme Court’s resolution of both Forgus and Peterson. The
statutory construction issues in Forgus and Peterson overlap considerably with the
lateral-transfer issue in this case.

ARGUMENT
I
ALL DISCRIMINATORY JOB TRANSFERS (AND DISCRIMINATORY
DENIALS OF REQUESTED JOB TRANSFERS) ARE ACTIONABLE
UNDER SECTION 2000e-2(a)(1)

In the brief it recently filed in opposition to the petition for a writ of
certiorari in Forgus v. Esper, No. 18-942 (S. Ct.) (petition for certiorari pending),
the United States explained its view that that all discriminatory job transfers (and
discriminatory denials of job transfers) are actionable under Title VII of the Civil
Rights Act of 1964, 42 U.S.C. 2000e-2(a)(1). See Brief in Opp. at 13-16. The
United States will soon be filing another brief addressing the scope of the
prohibition against discrimination in the “terms, conditions, or privileges of

employment” under Section 2000e-2(a)(1) in Peterson v. Linear Controls, Inc.,

No. 18-1401 (S. Ct.) (petition for certiorari pending). The United States’ brief in
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Forgus is attached for this Court’s consideration, and the United States will
provide its brief in Peterson to this Court upon its filing.
11
THIS COURT MAY WISH TO HOLD DISPOSITION OF THIS CASE IN
ABEYANCE PENDING THE SUPREME COURT’S RESOLUTION OF
THE ISSUE
This Court may wish to hold this case in abeyance pending the Supreme
Court’s disposition of Forgus v. Esper, No. 18-942 (S. Ct.) (petition for certiorari
pending), and Peterson v. Linear Controls, Inc., No. 18-1401 (S. Ct.) (petition for
certiorari pending). Forgus specifically addresses lateral transfers, and Peterson
raises the question whether the “terms, conditions, or privileges of employment”
covered in Section 2000e-2(a)(1) are limited only to hiring, firing, promotions,
compensation, and leave. The statutory construction issues in Forgus and Peterson
thus overlap considerably with the transfer issue in this case. If certiorari is
granted in either Forgus or Peterson, the decisions in those cases would be binding
here and could potentially clarify or overrule some of this Court’s Title VII

precedents. We anticipate that the Supreme Court will decide whether to grant

certiorari in Forgus and Peterson this Term.?

2 In another pending case where the United States is a party, Townsend v.
United States, No. 19-5259 (D.C. Cir.), this Court recently granted the
government’s motion to hold briefing in abeyance pending the Supreme Court’s

(continued...)
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CONCLUSION
The United States respectfully urges this Court to reconsider its precedent
holding that discriminatory transfers and denials of transfers are not always
actionable under Section 2000e-2(a)(1) or hold the decision in this case in
abeyance pending the Supreme Court’s disposition of the petitions for a writ of

certiorari in Forgus and Peterson, and if certiorari 1s granted, the decisions in those

cases.
Respectfully submitted,
SHARON FAST GUSTAFSON ERIC S. DREIBAND
General Counsel Assistant Attorney General
JENNIFER S. GOLDSTEIN ALEXANDER V. MAUGERI
Associate General Counsel Deputy Assistant Attorney General
SYDNEY A.R. FOSTER
Assistant General Counsel s/ Anna M. Baldwin
JEREMY D. HOROWITZ TOVAH R. CALDERON
Attorney ANNA M. BALDWIN
Equal Employment Attorneys
Opportunity Commission U.S. Department of Justice
Office of the General Counsel Civil Rights Division
131 M Street NE, Fifth Floor Appellate Section
Washington, D.C. 20507 Ben Franklin Station
(202) 663-4055 P.O. Box 14403

Washington, D.C. 20044-4403
(202) 305-5278

(...continued)

disposition of Forgus, Peterson, and another case not relevant here. Order (Oct.
25,2019). Townsend involves a discrimination claim under the federal-sector
provisions of the Age Discrimination in Employment Act, 29 U.S.C. 633(a),
regarding a four-day change in job positions that the district court rejected as not
constituting an actionable adverse employment action.
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Attorney
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QUESTION PRESENTED

Whether the district court properly dismissed peti-
tioner’s employment discrimination and retaliation claims
under Title VII of the Civil Rights Act of 1964, 42 U.S.C.
2000e et seq., where petitioner did not apply for the job
transfer that forms the basis of her claims in the man-
ner that her federal employer required.

@D
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In the Supreme Court of the United States

No. 18-942
ASHIDDA FORGUS, PETITIONER

V.
PATRICK M. SHANAHAN, ACTING SECRETARY OF DEFENSE

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

BRIEF FOR THE RESPONDENT IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1-7) is
not published in the Federal Reporter but is reprinted
at 753 Fed. Appx. 150. The opinion of the district court
(Pet. App. 11-20) is not published in the Federal Sup-
plement but is available at 2017 WL 6343791.

JURISDICTION

The judgment of the court of appeals was entered on
October 17, 2018. The petition for a writ of certiorari
was filed on January 15, 2019. The jurisdiction of this
Court is invoked under 28 U.S.C. 1254(1).

STATEMENT

Petitioner, an employee at the Defense Logistics
Agency (DLA) of the Department of Defense, verbally
requested a transfer from one DLA branch to another.

(1)
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2

When the DLA did not grant the transfer, petitioner al-
leged discrimination and retaliation under Title VII of
the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq. Af-
ter filing a complaint with the DLA Equal Employment
Opportunity Office (EEOO) and obtaining review by the
Equal Employment Opportunity Commission (EEOC),
petitioner filed suit in distriet court. The district court
dismissed her complaint for failure to state a claim. Pet.
App. 11-20. The court of appeals affirmed. Id. at 1-7.

1. Title VII broadly prohibits employment discrimi-
nation by private-sector and federal-sector employers,
respectively.'

a. Title VII’s private-sector provision makes it an
“unlawful employment practice” for an employer to take
certain enumerated actions against an individual “be-
cause of such individual’s race, color, religion, sex, or
national origin.” 42 U.S.C. 2000e-2(a)(1). Specifically,
an employer may not “fail or refuse to hire,” “discharge,”
or “otherwise * * * discriminate against any individual
with respect to his compensation, terms, conditions, or
privileges of employment” on the basis of the protected
characteristics. Ibid.

In addition to that “substantive antidiscrimination
provision,” Title VII’s private-sector provision prohib-
its retaliation by employers. Burlington N. & Santa Fe
Ry. Co. v. White, 548 U.S. 53, 61 (2006). As relevant here,
an employer may not “discriminate” against an individ-
ual “because he has opposed any practice made an unlaw-
ful employment practice by [Title VII], or because he
has made a charge, testified, assisted, or participated in
any manner in an investigation, proceeding, or hearing
under [Title VII].” 42 U.S.C. 2000e-3(a).

I Title VII's private-sector provision applies to state- and local-
government employers. 42 U.S.C. 2000e(b).
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3

b. Title VII's federal-sector provision also includes
a substantive antidiscrimination provision. 42 U.S.C.
2000e-16(a). Unlike its private-sector counterpart, the
federal-sector antidiscrimination provision “contains a
broad prohibition of ‘discrimination,” rather than a list
of specific prohibited practices.” Gomez-Perez v. Potter,
553 U.S. 474, 487 (2008). Specifically, the federal-sector
antidiserimination provision states that “[a]ll personnel
actions” affecting employees or applicants “shall be
made free from any discrimination based on” the same
protected characteristics listed in the private-sector
provision. 42 U.S.C. 2000e-16(a).

Unlike Title VII’s private-sector provision, the federal-
sector provision does not expressly prohibit employer
retaliation. See Gomez-Perez, 553 U.S. at 487-488. This
Court, however, has determined that the federal-sector
provision of the Age Discrimination in Employment Act
of 1967, 29 U.S.C. 633a, which is “patterned ‘directly af-
ter’ Title VII's federal-sector discrimination ban,” au-
thorizes a retaliation claim, Gomez-Perez, 553 U.S. at
487 (citation omitted). The Court has subsequently
“assume[d] without deciding” that a federal employee
can bring a retaliation claim under Title VII. Green v.
Brennan, 136 S. Ct. 1769, 1774 n.1 (2016).

2. Petitioner, an African-American woman, works at
the DLA. Pet. App. 11-12. The DLA “consists of sev-
eral directorates, including the Business Process Sup-
port Directorate, which includes the Order Fulfillment
Division.” Id. at 12. The Order Fulfillment Division
“has two branches: Order Management and Inventory
Management.” Ibid. Petitioner “works as a Business
Process Analyst, a position which exists in both * * *
branches.” Ibid. Petitioner “works exclusively within
the Order Management branch.” Ibid.
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4

After starting at her current position in 2009, peti-
tioner “made complaints or requests” about several as-
pects of her employment, including seating arrange-
ments, the absence of an assigned employee to serve as
her backup, access to training opportunities, the con-
duct of informal office meetings, her workload, and par-
ticular assignments. Pet. App. 13; see C.A. App. 44, 53-
57. In some cases, the DLA “acquiesced,” but petitioner
“mald]e more complaints or requests.” Pet. App. 13.

In January 2011, the DLA announced a “few vacan-
cies” for business process analyst positions. C.A. App.
68; see Pet. App. 13. The announcement did not specify
which branch (or branches) would ultimately employ
the analysts. Petitioner submitted an application but
was informed that the vacancy announcement described
her current position and that she would have to submit
a written transfer request if she wanted to transfer to a
different branch. Pet. App. 13; see C.A. App. 116.

Petitioner never submitted a written request to
transfer. Pet. App. 13-14. Instead, she wrote in an
email to her supervisor that she had “an interest to
work in both [the Order Management] and [Inventory
Management] branches” and that she “would like to
broaden [her] scope of experience in [Order Manage-
ment] with other duties outside of those already as-
signed.” C.A. App. 149. Petitioner also verbally informed
her supervisors during in-person meetings that she
wanted to transfer to Inventory Management. Pet. App.
13. After being informed again that a transfer required
a written request, petitioner still did not submit a writ-
ten request. See C.A. App. 76. Rather, she told her su-
pervisor that the DLA should treat her application as a
transfer request. Pet. App. 13-14; see C.A. App. 75.
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The DLA did not transfer petitioner. Instead, peti-
tioner’s supervisor assigned her to projects in which she
would receive experience “in Inventory Management,
the department to which she desired a transfer.” Pet.
App. 17. The DLA ultimately hired two African-American
men from outside petitioner’s division for the business
process analyst positions. Id. at 14, 16. One was as-
signed to Order Management; the other was assigned to
Inventory Management. Id. at 14.

3. Petitioner filed a complaint with the DLA’s EEOO.
As relevant here, she alleged that the DLA’s decision
not to transfer her constituted racial or gender discrim-
ination and retaliation for her earlier complaints about
her working conditions. Pet. App. 14; see C.A. App. 60-61.
An EEOC administrative judge determined that peti-
tioner had not established that the DLA’s “alleged con-
duct was related to her race or sex” but instead “con-
cern[ed] management decisions about typical work-
related issues.” C.A. App. 58. The judge likewise re-
jected petitioner’s retaliation claim, concluding that the
DLA’s “legitimate nonretaliatory reasons” were not
“pretext for retaliation.” Id. at 61. The EEOC Office of
Federal Operations affirmed. Id. at 47.

4. Petitioner brought this action in federal district
court, asserting discrimination and retaliation claims
under the federal-sector provision of Title VII. The
court dismissed the complaint for failure to state a
claim. Pet. App. 11-20.

In dismissing petitioner’s discrimination claim, the
district court explained that petitioner’s “supervisor
told her she needed to submit a written request to re-
ceive a transfer, but [petitioner] claims she orally re-
quested a transfer in several meetings.” Pet. App. 16.
The court added that petitioner had requested “changes
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in her workload,” and that her supervisor “assigned her
to a new project in which she received both an increased
workload and experience in Inventory Management,
the department to which she desired a transfer.” Id. at
17. Based on those aspects of the record, the court con-
cluded that petitioner had pleaded “insufficient facts to
show an adverse action with regard to her transfer re-
quests.” Ibid. The court observed that “[a]n employee
cannot expect to receive everything she requests from
her employer,” and petitioner had “not shown any ‘sig-
nificant detrimental effect’ because she has not received
a transfer,” particularly given that “her supervisor
made efforts to give [her] experience in the Inventory
Management branch.” Ibid. (quoting Holland v. Wash-
imgton Homes, Inc., 487 F.3d 208, 219 (4th Cir. 2007),
cert. denied, 552 U.S. 1102 (2008)).

The district court also dismissed petitioner’s retalia-
tion claim. Pet. App. 17-18. The court explained that a
plaintiff “bringing a retaliation claim must allege that
(1) she engaged in protected activity, (2) the employer
took adverse action against her, and (3) a causal rela-
tionship existed between the protected activity and the
adverse employment action.” Id. at 17. The court ex-
plained that petitioner had “failed to show that any”
DLA conduct, including the alleged denial of her trans-
fer request, amounted to an “adverse action” sufficient
for a retaliation claim, because none of the cited conduct
would have “dissuaded a reasonable worker from mak-
ing or supporting a charge of diserimination.” Id. at 18
(quoting White, 548 U.S. at 68).

2 The parties and the court assumed, without directly addressing
the issue, that petitioner could bring a retaliation claim under Title
VII's federal-sector provision, even though the provision does not
expressly authorize such a claim. See p. 3, supra.
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5. The court of appeals affirmed in an unpublished
decision. Pet. App. 1-7. After reciting the pleading
standards articulated by this Court in Ashcroft v. Iqbal,
556 U.S. 662 (2009), and Bell Atlantic Corp. v. Twombly,
550 U.S. 544 (2007), the court of appeals concluded that
the “allegations in [petitioner’s] complaint consisted of
‘labels and conclusions’ that were insufficient to with-
stand a motion to dismiss, or complained of actions that
were not ‘adverse.”” Pet. App. 5. The court stated that
a plaintiff alleging “an ‘adverse employment action’ for
purposes of a Title VII disparate treatment claim,”
1bid., “must show ‘some significant detrimental effect,’”
1bid. (quoting Holland, 487 ¥.3d at 219). The court also
cited precedents from other circuits indicating that the
“mere denial of a reassignment to a purely lateral posi-
tion ** * is typically not a materially adverse action.”
Ibid. (citation omitted); see vd. at 5-6.

With respect to petitioner’s retaliation claim, the
court of appeals stated that petitioner had “failed to op-
pose” dismissal of her claim “in any meaningful way” in
the district court, and that she had accordingly “waived
appellate review over the district court’s dismissal of”
that claim. Pet. App. 6. The court added that such “un-
preserved arguments may not be addressed on appeal
unless plain error has occurred or exceptional circum-
stances exist,” and petitioner did “not argue that” either
of those criteria was satisfied. Ibid. In any event, the
court of appeals “discern[ed] no error in the district
court’s rationale for dismissal,” because “none of the ac-
tions about which [petitioner] complains on appeal con-
stitute materially adverse employment actions suffi-
cient to support her retaliation claim[].” Id. at 6-7.
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ARGUMENT

Petitioner contends (Pet. 14-24) that she asserted
actionable Title VII discrimination and retaliation claims
based on the denial of her alleged transfer request. The
court of appeals correctly rejected those claims on the
threshold factual ground that petitioner failed to apply for
a transfer through the procedures the DLA required—
procedures she does not challenge as unlawful. That fac-
tual obstacle, along with multiple argument-preservation
issues, makes this case an inappropriate vehicle for con-
sidering broader questions about when the denial of a
transfer may form the basis of a Title VII discrimina-
tion or retaliation claim.

In the government’s view, the court of appeals’ position
—i.e., that a discriminatory denial of a transfer is not
actionable under Title VII where there is “no reduction in
pay and no more than a minor change in working condi-
tions,” Pet. App. 5 (citation omitted)—is incorrect. Under
the plain meaning of the statutory text, the diseriminatory
denial of a job transfer is a “personnel action[]” cogniza-
ble under Title VII’s federal-sector provision, 42 U.S.C.
2000e-16(a), even if no change in pay or working condi-
tions results. Likewise, a discriminatory denial of a trans-
fer is “discriminat[ion] * * * with respectto * * * terms,
conditions, or privileges of employment” under Title VII’s
private-sector provision, 42 U.S.C. 2000e-2(a)(1), even if
the transfer is “purely lateral,” Pet. App. 5 (citation
omitted). This Court’s review of those questions may
be warranted in a future case.

1. Title VII requires a federal employer to make
“personnel actions * * * free from any discrimination
based on race, color, religion, sex, or national origin.”
42 U.S.C. 2000e-16(a). Petitioner contends (Pet. 2, 14-
15) that the DLA’s decision not to grant her alleged
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transfer request constitutes a personnel action imper-
missibly based on race or sex. The court of appeals cor-
rectly determined that, based on the record presented
here, petitioner failed to state a discrimination claim.

a. As athreshold matter, petitioner’s claim required
her to plausibly allege that she applied for the transfer
that she contends was denied on the basis of race or sex.
See, e.g., Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555
(2007). Petitioner failed to make that showing. The dis-
trict court found, and petitioner does not dispute, that
her “supervisor told her she needed to submit a written
request to receive a transfer,” but she only “orally re-
quested a transfer in several meetings.” Pet. App. 16
(emphases added); see C.A. App. 76 (petitioner recog-
nizing that she was required to submit a written trans-
fer request); id. at 85-86 (email documenting petitioner’s
in-person rather than written request); id. at 142-143
(supervisor explaining that petitioner had “to put into
writing her request”). Petitioner’s only written request
—an email—expressed “an interest to work in both
* %% Ppranches,” not to transfer from one branch to the
other. Id. at 149 (emphasis added). The DLA “made
efforts” to satisfy that interest by assigning petitioner
to projects in which she would receive “experience in
Inventory Management, the department to which she
desired a transfer.” Pet. App. 18.

Petitioner does not contend that the DLA procedures
requiring a written transfer request were themselves
discriminatory. Nor does she suggest that she was
treated differently than any other employee who failed
to submit a written request for a transfer. The court of
appeals therefore correctly determined that petitioner’s
“labels and conclusion” regarding the denial of her trans-
fer request “were insufficient to withstand a motion to
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dismiss.” Pet. App. 5. That fact-bound assessment of
the adequacy of the pleadings provides an independent
basis to support the decision below and does not war-
rant this Court’s review.

b. The court of appeals concluded in the alternative
that petitioner’s diserimination claim should be dis-
missed because the denial of a request for a transfer to
a “purely lateral position” is not actionable. Pet. App. 5
(citation omitted). Although most courts of appeals
have adopted a similar understanding, and although the
government has defended such an understanding in the
past, that reading of the statute is incorrect.

i. Title VII’s federal-sector provision requires that
all “personnel actions” be “free from any discrimination
based on race, color, religion, sex, or national origin.”
42 U.S.C. 2000e-16(a). Although Title VII does not de-
fine “personnel action[],” 1bid., a formal decision to trans-
fer an employee from one job to another—or to deny a
request for such a transfer—falls squarely within the
ordinary meaning of the term. The Civil Service Re-
form Act of 1978, Pub. L. No. 95-454, 92 Stat. 1111, for
example, defines “personnel action” to include “a detail,
transfer, or reassignment.” 5 U.S.C. 2302(a)(2)(A)@{v).
This Court has described a “personnel action” as en-
compassing “promotion, salary, or work assignments.”
Engquist v. Oregon Dep’t of Agric., 553 U.S. 591, 608
(2008). And federal employees receive an official notice
of personnel action when, among other things, they un-
dertake a “[pJosition [c]hange” or “[r]eassignment” that
does not involve a change in pay grade. U.S. Office of
Personnel Management, The Guide to Processing Per-
sonnel Actions, 14-3 to 14-4 (Mar. 2017).
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Contrary to the position adopted by the decision be-
low and other courts of appeals, none of those defini-
tions of “personnel action” requires a “reduction in pay”
or “more than a minor change in working conditions.”
Pet. App. 5 (citation omitted). To be sure, an employee
might seek a transfer to obtain greater pay or better
working conditions, and an employee might oppose a
transfer that reduces pay or worsens working condi-
tions. But the formal order or denial of a lateral transfer
that does not involve changes in pay or working conditions
isno less a “personnel action[],” 42 U.S.C. 2000e-16(a), un-
der the ordinary meaning of the term. See Taniguchi
v. Kan Pac. Saipan, Ltd., 566 U.S. 560, 566 (2012)
(“When a term goes undefined in a statute, we give the
term its ordinary meaning.”). And nothing about the
context of Title VII's federal-sector provision suggests
a departure from that ordinary meaning. To the con-
trary, transferring employees between jobs (or reject-
ing requested transfers) because of race, sex, or other
protected characteristics directly undermines “the im-
portant purpose of Title VII—that the workplace be an
environment free of discrimination.” Ricci v. DeStefano,
557 U.S. 557, 580 (2009).

ii. Petitioner did not argue the case under the federal-
sector provision, 42 U.S.C. 2000e-16(a), and neither the
government nor the court of appeals analyzed peti-
tioner’s discrimination claim under the text of that pro-
vision. The parties and the court instead relied on cases
decided under Title VII’s private-sector antidiscrimina-
tion provision, 42 U.S.C. 2000e-2(a)(1), which prohibits
discrimination against an employee “with respect to his
compensation, terms, conditions, or privileges of employ-
ment.” Despite the difference in language, the court be-
low and other courts of appeals have routinely reviewed
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“claims brought by federal employees” under the “com-
parable” private-sector provision. Bagqir v. Principi,
434 F.3d 733, 742 (4th Cir.), cert. denied, 549 U.S. 1051
(2006); see, e.g., Ponce v. Billington, 679 F.3d 840, 844
(D.C. Cir. 2012) (stating that the provisions provide “es-
sentially the same guarantees against” discrimination)
(citation omitted); see also Morton v. Mancari, 417 U.S.
535, 547 (1974) (“In general, it may be said that the sub-
stantive anti-discrimination law embraced in Title VII
was carried over and applied to the Federal Govern-
ment.”); Gov’t C.A. Br. 18-27 (relying primarily on
private-sector cases).

Although the government did not contest this issue
below, the text of the private-sector antidiscrimination
provision does not support the court of appeals’ conclu-
sion. The court stated that Section 2000e-2(a)(1) re-
quires an “adverse employment action,” which the court
defined as an action that “‘adversely affect[s] the terms,
conditions, or benefits of the plaintiff’s employment.’”
Pet. App. 5 (citation omitted). The court further stated
that an adverse employment action must involve “some
significant detrimental effect.” Ibid. (quoting Holland
v. Washington Homes, Inc., 487 F.3d 208, 219 (4th Cir.
2007), cert. denied, 552 U.S. 1102 (2008)). The court
cited precedents from other circuits concluding that the
“mere denial of a reassignment to a purely lateral posi-
tion”—i.e., a position involving “no reduction in pay and
no more than a minor change in working conditions”—
“is typically not a materially adverse action.” Ibid.
(quoting Wheat v. Florida Parish Juvenile Justice
Comm’n, 811 F.3d 702, 709 (5th Cir. 2016)); see id. at 6
(citing Brown v. Advocate S. Suburban Hosp., 700 F.3d
1101, 1108 (7th Cir. 2012)); see also Brown v. Brody,
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199 F.3d 446, 455-456 (D.C. Cir. 1999) (similar); Wil-
liams v. Bristol-Myers Squibb Co., 85 F.3d 270, 274
(7th Cir. 1996) (similar).

Despite its widespread acceptance by courts of ap-
peals and its endorsement by the federal government in
some cases, the view that a “purely lateral” transfer is
not actionable under Section 2000e-2(a)(1), Pet. App. 5
(citation omitted), is incorrect. Under the ordinary
meaning of the statutory language, formally transfer-
ring an employee from one job to another involves the
“terms” or “conditions” of employment. 42 U.S.C.
2000e-2(a)(1). Indeed, it is difficult to imagine a more
fundamental “term[]” or “condition[]” of employment
than the position itself. Ibid. Thus, “transferring an
employee because of the employee’s race (or denying an
employee’s requested transfer because of the employee’s
race) plainly constitutes discrimination with respect to
‘compensation, terms, conditions, or privileges of em-
ployment’ in violation of Title VII.” Ortiz-Diaz v. United
States Dep’t of Hous. & Urban Dev., 867 F.3d 70, 81
(D.C. Cir. 2017) (Kavanaugh, J., concurring) (quoting
42 U.S.C. 2000e-2(a)). Under that straightforward
reading of the statutory text, “[a]ll discriminatory
transfers (and diseriminatory denials of requested
transfers) are actionable under Title VII.” Ibid.; accord
1d. at 80-81 (Rogers, J., concurring).

The government also did not contest below the court
of appeals’ closely related view that Section 2000e-2(a)(1)
requires a showing of “some significant detrimental ef-
fect,” Pet. App. 5 (quoting Holland, 487 F.3d at 219)
(emphasis added). But that position is similarly mis-
guided. Neither Section 2000e-2(a)(1) nor the federal-
sector provision includes any such requirement in
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its text.’ And categorically applying a significant-
detrimental-effect requirement would produce untena-
ble results. For example, paying an employee one dol-
lar less in annual salary based solely on that employee’s
race or sex likely would not be actionable under a
significant-detrimental-effect standard, because a one-
dollar difference in annual pay is not likely “signifi-
cant.” Ibid. (citation omitted). But such transparently
disparate treatment with respect to a formal aspect of
employment would be irreconcilable with the statutory
text that covers the “compensation, terms, conditions or
privileges of employment,” 42 U.S.C. 2000e-2(a)(1), and
its objective to make “the workplace be an environment
free of discrimination,” Ricct, 557 U.S. at 580.

The court of appeals appears to have derived its
significant-detrimental-effect standard—and its re-
lated position that purely lateral transfers are not
actionable—in part from this Court’s decision in Bur-
lington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998).
See Boone v. Goldin, 178 F.3d 253, 256 (4th Cir. 1999)
(citing Ellerth, 524 U.S. at 761). Ellerth, however, in-
volved a claim against an employer for creating a hostile
work environment through “severe or pervasive” sexual
harassment—a theory of discrimination this Court has
found actionable under Title VII. 524 U.S. at 754; see,
e.g., Oncale v. Sundowner Offshore Servs., Inc., 523 U.S.

3 Title VII’s following provision does make it unlawful for an em-
ployer “to limit, segregate, or classify his employees or applicants
for employment in any way which would deprive or tend to deprive
any individual of employment opportunities or otherwise adversely
affect his status as an employee, because of such individual’s race,
color, religion, sex, or national origin.” 42 U.S.C. 2000e-2(a)(2) (em-
phasis added).
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75, 81 (1998). The question in Ellerth was not the sub-
stantive standard that applies to such a claim, but ra-
ther under what circumstances “an employer has vicar-
ious liability” based on sexual harassment by one of its
agents (“a supervisor”) against an employee. 524 U.S.
at 754. After reviewing agency-law principles, the
Court determined that vicarious liability exists “when
the supervisor’s harassment culminates in a tangible
employment action, such as discharge, demotion, or un-
desirable reassignment.” Id. at 765 (emphasis added);
see 1d. at 761 (similarly defining “tangible employment
action” as “a significant change in employment status,
such as hiring, firing, failing to promote, reassignment
with significantly different responsibilities, or a deci-
sion causing a significant change in benefits”). The
Court reasoned that a “tangible employment action”
necessarily “requires an official act of the enterprise,”
and therefore supports vicarious liability against the
employer for the acts of the supervisor under tradi-
tional agency principles. Id. at 761-762. By contrast,
when there is no “tangible employment action,” an em-
ployer can avoid vicarious liability by raising an “affirm-
ative defense”—that the supervisor was not actually
acting with the aid of the company. Id. at 764-765.
Ellerth’s discussion of “tangible employment ac-
tions” in determining when to impute vicarious liability
to an employer does not resolve whether a discrimina-
tory transfer (or discriminatory denial of a requested
transfer) constitutes “disecriminat[ion] * * * with respect
to *** compensation, terms, conditions, or privileges
of employment.” 42 U.S.C. 2000e-2(a)(1). Indeed, this
Court has expressly explained that Ellerth “did not dis-
cuss the scope of” Title VII’s “general antidiscrimina-
tion provision,” and invoked the concept of a “‘tangible
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employment action’ * ** only to ‘identify a class of
[hostile work environment] cases’ in which an employer
should be held vicariously liable (without an affirmative
defense) for the acts of supervisors.” Burlington N. &
Santa Fe Ry. Co. v. White, 548 U.S. 53, 64-65 (2006)
(quoting FEllerth, 524 U.S. at 760-761) (emphases
added). Ellerth thus provides no support for the posi-
tion that an employer’s discriminatory act is cognizable
under Title VII’s antidiscrimination provision only if it
amounts to a “tangible employment action.” 524 U.S. at
761, 765."

c. Given the significant and widespread misreading
of Title VII embodied in the decision below, this Court’s
review would likely be appropriate in a properly pre-
sented case. But as discussed above, this case would be
a poor vehicle for review, because the courts below dis-
missed petitioner’s claim on the independent and case-
specific ground that she did not apply for a transfer
through the procedures that her employer required—
procedures that she does not allege to be discriminatory
or otherwise inappropriate. See pp. 9-10, supra. The
Court may also wish to allow further percolation on the
question presented in light of the recent calls for lower
courts to reconsider their precedents, see Ortiz-Diaz,

4 Ellerth did state that it “import[ed] the concept of a tangible em-
ployment action” from circuit cases discussing the substantive scope
of Title VII’s antidiscrimination provisions. 524 U.S. at 761. But
Ellerth made clear that it was “import[ing]” that concept only “for
resolution of the vicarious liability issue” and “[wlithout endorsing
the specific results” of the decisions it cited. Ibid. To the extent
that passage could have suggested that Ellerth tacitly considered a
“tangible employment action” to be an element of a substantive dis-
crimination claim, see U.S. Amicus Br. at 21-23, White, supra
(No. 05-259), this Court’s decision in White forecloses that under-
standing, see White, 548 U.S. at 64-65.
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867 F.3d at 81 (Kavanaugh, J., concurring); id. at 80-81
(Rogers, J., concurring), and the position articulated by
the government in this brief. And even assuming that
the denial of petitioner’s requested transfer was a suf-
ficient basis for a Title VII claim, petitioner is unlikely
to obtain any relief on the merits because she has not
“establish[ed] that the alleged conduct was related to
her race or sex.” C.A. App. 58 (EEOC conclusion).

2. The court of appeals correctly affirmed the dis-
missal of petitioner’s Title VII retaliation claim, Pet.
App. 6-7, and no basis exists for this Court’s review.

The parties and the courts below assumed that the
retaliation standard specified in Title VII’s private-sector
provision, 42 U.S.C. 2000e-3(a), applies to a claim
against a federal employer. Although the Court has
“assume[d] without deciding” that a federal employee
can bring a retaliation claim under Title VII, Green v.
Brennan, 136 S. Ct. 1769, 1774 n.1 (2016), the Court has
not definitively resolved the issue. Moreover, even
if the federal-sector provision did support a retaliation
claim, the text of the provision would limit such claims
to acts of retaliation that are “personnel actions,”
42 U.S.C. 2000e-16(a), unlike the private-sector provi-
sion, which does not include such a limitation and covers
retaliation that “extends beyond workplace-related or
employment-related retaliatory acts and harm,” White,
548 U.S. at 67.” Although those unresolved issues may
warrant review by this Court in an appropriate case,
they are not properly presented here. Indeed, the court
of appeals concluded that petitioner “failed to oppose”

5 As discussed above (see pp. 10-16, supra), the formal denial of a
lateral transfer constitutes a “personnel action” for purposes of
42 U.S.C. 2000e-16(a), so petitioner’s retaliation claim would satisfy
that element of the standard.
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dismissal of her retaliation claim “in any meaningful
way” in the district court, and accordingly “waived ap-
pellate review over the district court’s dismissal of” that
claim. Pet. App. 6.

Even if petitioner had preserved her retaliation
claim, and even if it were governed by the broader
standard derived from the private-sector retaliation
provision, 42 U.S.C. 2000e-3(a), her claim would still
fail. Asthe court below concluded, the DLA did not take
any action against petitioner “that a reasonable em-
ployee would have found * ** materially adverse”—
that is, that “might have dissuaded a reasonable worker
from making or supporting a charge of discrimination.”
Pet. App. 7 (quoting White, 548 U.S. at 68).° The only
allegedly adverse action petitioner cites in this Court is
the denial of her transfer request. But as explained
above, petitioner failed to submit her transfer request
through the procedures that the DLA required (and
that she does not contest as discriminatory). Petitioner

6 A material-adversity requirement is appropriate under 42 U.S.C.
2000e-3(a) because the text of that provision—unlike the private-
sector antidiserimination provision, 42 U.S.C. 2000e-2(a)(1)—
broadly prohibits “discrimination” without specifying any particular
forms of discrimination (2.e., discrimination “with respect to * * *
compensation, terms, conditions, or privileges of employment,”
42 U.S.C. 2000e-2(a)(1)). As this Court explained in White, the
“antiretaliation provision protects an individual not from all retalia-
tion, but from retaliation that produces an injury or harm,” and a
requirement of “material adversity” is necessary “to separate sig-
nificant [harms] from trivial harms” that Congress did not make ac-
tionable. 548 U.S. at 68; see 1btd. (“An employee’s decision to report
discriminatory behavior cannot immunize that employee from those
petty slights or minor annoyances that often take place at work and
that all employees experience.”). Any retaliation claim that exists
under Title VII’s federal-sector provision should have the same
material-adversity requirement.
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provides no basis to conclude that the DL A declined to
grant the transfer as retaliation for protected conduct
rather than for failure to comply with its required pro-
cedures. Indeed, far from retaliating against her, peti-
tioner’s supervisor at the DLA “made efforts to give
[her] experience in the Inventory Management branch,”
the “department to which she desired a transfer.” Id.
at 17; see C.A. App. 61 (EEOC explaining that the
DLA’s decision was based on “legitimate nonretaliatory
reasons” that were not “pretext for retaliation”). Peti-
tioner’s retaliation claim therefore lacks merit under
any plausible standard.

CONCLUSION
The petition for a writ of certiorari should be denied.
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