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I Introduction and Key Results

In a joint statement, Treasury Secretary Mnuchin and Interior Secretary Bernhardt detailed
the amount of CARES Act Title V funds that would be released for federally recognized American
Indian tribes starting on May 5, 2010. They noted that the US Treasury Department would
“distribute 60 percent of the $8 billion to Tribes based on population data used in the distribution
of Indian Housing Block Grant (IHBG), subject to a floor of $100,000. This data is based on US
Census figures and is already familiar to Tribal governments.”?

In a separate document, the US Treasury Department detailed exactly how the $4.8 billion
would be allocated among tribal governments. The three steps in this allocation are:

Step 1. Calculate the pro-rata payment for each Tribal government based on single race
and then multi-race data for each Tribe’s IHBG formula area,® and use the larger result for
each Tribal government.
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Step 2. Assign a minimum payment of $100,000 to those Tribal governments that would
otherwise receive less than that amount under step 1.

Step 3. For Tribal governments that would receive a payment greater than the minimum,
a pro-rata reduction is made for those amounts above the minimum for each Tribe so that
the total amount for all Tribes does not exceed $4.8 billion.*

In the analysis below, we have followed this “recipe” using the publicly available IHBG

information from the Department of Housing and Urban Development (HUD) website that

explains the IHBG funding formula.> Key takeaways from our analysis include:

Different tribal and reservations population data series give rise to different
allocations of CARES Act dollars. The particular population choice has significant
impacts on the amount of dollars received by certain tribes.

The Department of the Treasury chose to use tribal population numbers derived from
racial population data that ties to HUD’s block grant formula for allocation of housing
monies. This population choice by Treasury resulted in a number of tribes receiving
de minimis payments that are clearly not reflective of the population of tribal citizens
or of tribal needs.

Further, in failing to reflect actual counts of enrolled tribal citizens, Treasury’s decision
to use racial population data from HUD’s IHBG dataset demonstrably produces
arbitrary and capricious allocations of CARES Act funds across tribes.

None of the publicly available data series are reliable for the purposes to which
Treasury has tried to put the HUD IHBG data. Each such data series results in arbitrary
and capricious allocations of the CARES Act monies.

The case is strong that an appropriate allocation rule would employ the current tribal
enrollment figures submitted by tribes to the Treasury Department in mid-April.

If and to the extent the Treasury has not followed the description of its allocation
calculations that has been publicly provided, the numerical figures we report below would
change. However, the key conclusions we reach regarding the inadequacies of those calculations
and, in particular, the infirmity of the data being used by Treasury would not change.

4 home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Tribal-Allocation-Methodology.pdf, accessed

May 10, 2020.
> https://www.hud.gov/program_offices/public_indian _housing/ih/codetalk/onap/ihbgformula, accessed May
10, 2020.
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l. Definitions

The core of Treasury’s approach to the allocation of the first $4.8 billion of CARES funds to
tribal governments is the attempt to give each federally recognized tribe the share of the $4.8
billion that accords with that tribe’s share of the aggregate population of all the federally
recognized tribes (subject to the constraint that no tribe would receive less than $100,000). The
US Census Bureau collects, with some estimation involved, population statistics for people
residing on American Indian reservations and Alaska Native Village Statistical Areas (ANVSAs),®
as well as Oklahoma? and other tribal designated Statistical Areas.® These population estimates
for each tribal area are updated by the Census Bureau’s American Community Survey 5-Year Data

Based on terminology used by HUD and knowledge of the racial category data collected by
the US Census Bureau, it appears that HUD utilizes Census Bureau data in its IHBG formula.
Specifically, the IHBG funding formula uses the terms “single race” and “multi-race” for AIAN
people residing in what HUD terms “formula areas”. As the US Census Bureau uses them, the
term “single race” refers to anyone self-identifying their race as solely American Indian or Alaska
Native in the US Census data. In the language of the US Census (and HUD), this is referred to as
“AlAN alone”. We understand that the term “multi-race” is inclusive of individuals identifying to
the US Census Bureau as AIAN alone and individuals self-identifying their race as AIAN in
combination with one or more other races. Therefore, the multi-race population counts should
be either equal to or larger than the single race population counts. Finally, we note that “formula
area” is defined in 24 CFR §1000.302 as reservations, trust lands, Department of Interior near-
reservation lands, former Indian reservations in Oklahoma, Congressionally mandated service

ANVSAs “represent the more densely populated portion of the Alaska Native Villages (ANV). Examples of
ANVSAs include associations, bands, clans, communities, groups, tribes, and villages. The ANV boundaries are
hard to locate, so the Census Bureau defines the statistical areas around the settled portion of the ANV.
Furthermore, to be an ANVSA, Natives have to live within the area at least one season each year. The boundaries
are reviewed by locals and they cannot overlap each other or an American Indian Reservation (AIR).” US Census,
American Indian Areas Geography—Statistical, available at https://www2.census.gov/geo/pdfs/education
/brochures/AmericanindianAreaGeography statistical.pdf, accessed May 14, 2020.

7 “OTSAs are defined for American Indian tribes that had a former reservation in Oklahoma. The boundary of an
OTSA is the former reservation boundary, except where modified by agreements between neighboring tribes.
Some OTSAs have tribal subdivisions and others are part of joint use areas. The boundaries are reviewed before
each census through the Tribal Statistical Areas Program (TSAP).” US Census, American Indian Areas Geography
—  Statistical, available at https://www2.census.gov/geo/pdfs/education/brochures/American
IndianAreaGeography statistical.pdf, accessed May 14, 2020.

Tribal Designated Statistical Areas (TDSAs) are defined as “statistical areas for federally recognized American
Indian tribes that do not currently have a federally recognized land base. They represent a contiguous and
compact area that contain a concentration of individuals who identify with that tribe and there is organized
tribal activity. These areas may cross state boundaries but they may not cross American Indian Reservations,
Alaska Native Areas, or Hawaiian Home Lands boundaries.” US Census, American Indian Areas Geography—
Statistical, available at https://www2.census.gov/geo/pdfs/education/brochures/AmericanindianArea
Geography statistical.pdf, accessed May 14, 2020.
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areas, state tribal areas, tribal designated statistical areas, California tribal jurisdictional areas,
and Alaska Native Villages or Corporation as set forth in ANCSA.°

In addition to the foregoing, the HUD IHBG public-use (available on the HUD IHBG website)
dataset contains enrollment data for each tribe or village, which we take to mean tribal
citizenship enrollment. Citizens of tribes are commonly termed “enrolled members,” with tribes
varying in the criteria that determine citizenship. It is our understanding that tribes participating
in the IHBG program (and/or perhaps other HUD programs) are asked to report their populations
of enrolled citizens, but that it is widely understood that these counts are not actually used in the
IHBG allocation formula and that reporting and updating of citizenship counts are inconsistent.
The Department of the Treasury requested that tribes certify their enrolled citizenship
populations as of January 1, 2020 upon registering for CARES Act funds via its “Coronavirus Relief
Fund Web Portal”, with a registration deadline of April 17, 2020.1° While hundreds of tribes are
known to have registered via the portal and Treasury is in possession of data collected through
the portal, Treasury’s description (see above) of its CARES Act allocation formula indicates that it
did not utilize any portal-collected data and the complete portal-submitted data are not available
to the public.

As our analysis below documents, the various publicly available data series on population
that could conceivably have been used by Treasury in its CARES Act allocation formula are
mutually and materially inconsistent. In addition, each series contains arbitrary and capricious
deviations from known facts regarding various tribes’ enrolled citizenship counts.

. Analysis

In order to assess the sensitivity and coherence of the allocations of the CARES Act monies to
alternative measures of tribes’ populations, we examined the allocation consequences of five
different measures of those populations. In the first case, we followed exactly the steps that
Treasury indicates it used in determining the allocation of the CARES Act monies. In the second
analysis, we took the population by tribe that was used by HUD in its 2020 IHBG funding
formula.'? In the third analysis, we used HUD’s count of each tribe’s “single race” American
Indian/Alaska Native (“AIAN”) population. In the fourth analysis, we used the “multiple race”
AlAN population count. In the fifth analysis, we used the count of enrolled tribal citizens that is
contained in the HUD worksheet describing HUD’s 2020 IHBG formula. Note that this latter
measure of the number of tribal citizens is in HUD’s worksheet and was available to Treasury, but

See note 3 above.

0 US Department of the Interior, Bureau of Indian Affairs, Coronavirus Relief Fund Web Portal,

https://www.bia.gov/sites/bia.gov/files/assets/as-ia/opa/pdf/Indian%20Affairs%20Registration%20Guidance
%204.14.2020 508.pdf, accessed April 17, 2020.

See the following HUD website for a description of the IHBG funding formula in detail:
https://www.hud.gov/program offices/public indian housing/ih/codetalk/onap/ihbgformula.
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is not the population figure utilized by HUD in its 2020 IHBG formula. Instead, the 2020 formula’s
decision rule is to use utilizes the larger of either a tribe’s single race population or its multi-race
population.

To our knowledge, no comprehensive list of Treasury’s CARES Act Title V monies has been
made public. Nevertheless, allocations for certain tribes have been revealed. For example,
Senator John Hoeven (R-North Dakota) has indicated by press release that:

“Under the population distribution formula released by Treasury, North Dakota Tribes will
receive approximately $109 million in funds to combat COVID-19:

Spirit Lake Nation: $12 million

Standing Rock Sioux Tribe: $21 million

MHA Nation (Three Affiliated Tribes): $17 million
Sisseton Wahpeton Oyate: $15 million

Turtle Mountain Band of Chippewa Indians: $44 million.”*?

Table 1 below compares these (apparently) actual CARES Act Title V allocation amounts
reported by Senator Hoeven to the allocation amounts we have calculated using: (1) the
population that Treasury asserts it employed (i.e., the larger of a tribe’s single race population or
multi-race population reported in the HUD data; labeled “Population Used by Treasury” in Table
1); (2) the population actually used by HUD in its 2020 IHBG formula (labeled “IHBG Formula
Population”); (3) the “Single Race Population” contained in the HUD IHBG worksheet; and (4) the
“Multi-Race Population” contained in the HUD IHBG worksheet.

Table 1

Comparison of Treasury Allocation Methodology to
Alternatives Using HUD Racial Population Counts

1 2] E] (4]

Population Estimated Estimated Estimated Estimated

Used by Allocation - IHBG Formula Allocation - Single Race  Allocation - Multi-Race  Allocation -

Tribe Treasury Treasury Population IHBG Population  Single Race Population  Multi-Race
Spirit Lake Tribe 4,013 $12,183,912 3,942 $12,338,617 3,942 $14,483,599 4,095 $12,184,205
Standing Rock Sioux Tribe 6,870  $20,858,080 6,621 $20,723,994 6,621 $24,326,715 6,870 $20,858,583
Three Affiliated Tribes of Fort Berthold 5821 $17,673,200 5382 $16,845,874 5382 $19,774,412 5821 $17,673,626
Sisseton-Wahpeton Oyate 4,997  $15,171,445 4,635 $14,507,735 4,635 $17,029,803 4,997 $15,171,810
Turtle Mountain Band of Chippewa Indians 15,207  $46,170,135 13,591  $42,540,371 13,591  $49,935,718 15,207  $46,171,247
Total 36,908 $112,056,774 34,171 $106,956,591 34,171 $125,550,247 36,990 $112,059,471

Several observations emerge from this data. First, the allocations derived utilizing the
Treasury Department’s description of its allocation methodology (i.e., using the larger of either a
tribe’s single race or multi-race population) are quite close to Senator Hoeven’s dollar figures

12 https://www.indian.senate.gov/news/press-release/hoeven-treasury-announces-initial-allocation-8-billion-

historic-cares-act-funds, accessed May 10, 2020.
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(recognizing that Senator Hoeven apparently rounded the allocations to even million-dollar
amounts).

Second, for all five of the tribes shown on Table 1, Treasury’s population figures appear to
stem from the multi-race population figures found in HUD’s worksheet. The largest variances
between what we estimate the US Treasury Department allocated and the other population
categories all stem from the single race reporting category. The smallest payment variance from
a hypothetical shift to single race population measures for these five tribes would be an increase
of nearly $2 million in payments for the Sisseton-Wahpeton Oyate. The largest payment variance
from a hypothetical shift to single race population measures for these five tribes would be an
increase of nearly $4 million in payments for the Turtle Mountain Band of Chippewa Indians. In
the aggregate, the use of the single race population approach would have yielded the North
Dakota tribes an additional $14 million compared to Treasury’s approach.

Finally, Table 1 shows that the publicly stated allocations to these five North Dakota tribes
would vary by a few million dollars for any given tribe for any of the different methods of counting
tribal populations. The use of the single race data reduces the total population of all tribes
receiving funds (and especially for some of the larger tribes with relatively large multi-race
populations, such as the Cherokee Nation of Oklahoma) and thus the $4.8 billion is spread over
a smaller total count of individuals. The five tribes in Table 1 have proportionately greater than
average single race populations and therefore the single race approach produces larger
allocations for them than does the multi-race approach used by Treasury under its “larger of”
rule.

Table 2 replicates the forgoing analysis for a number of additional tribes. The tribes shown
have been selected merely for purposes of illustration and are not intended to be a
representative sample. Nevertheless, several observations and anomalies are apparent.
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Table 2
Select Results:
CARES Act Allocations Using Treasury Methodology
v. Alternative HUD Racial Population Counts

(1] [2] 3] 4]

Population Estimated Estimated Estimated Estimated

Used by Allocation - IHBG Formula Allocation - Single Race  Allocation - Multi-Race  Allocation -

Tribe Treasury Treasury Population IHBG Populati Single Race Population  Multi-Race
Miccosukee Tribe 0 $100,000 0 $100,000 0 $100,000 0 $100,000
Belkofski 0 $100,000 0 $100,000 0 $100,000 0 $100,000
Tonawanda Band of Seneca 0 $100,000 0 $100,000 0 $100,000 0 $100,000
Tuscarora Nation 0 $100,000 0 $100,000 0 $100,000 0 $100,000
Delaware Tribe of Indians (Eastern) 0 $100,000 0 $100,000 0 $100,000 0 $100,000
Tlingit and Haida Indian Tribes Central Council 5,600 $17,002,220 3,786 $11,850,331 3,786 $13,910,428 5,600 $17,002,629
Cheyenne River Sioux 6,861 $20,830,755 6,519  $20,404,730 6,519  $23,951,949 6,861 $20,831,257
Standing Rock Sioux Tribe 6,870  $20,858,080 6,621 $20,723,994 6,621 $24,326,715 6,870 $20,858,583
Kiowa Indian Tribe 7,225 $21,935,900 7,225 $22,614,538 5162 $18,966,093 7,225 $21,936,428
Karuk Tribe 7,498  $22,764,758 6,639 $20,780,335 6,639 $24,392,850 7,498 $22,765,306
Citizen Potawatomi Nation 17,717 $53,790,773 17,717 $55,454,916 10,522 $38,659,674 17,717 $53,792,068
Oglala Lakota Sioux Tribe 18,083  $54,901,990 17,669  $55,304,674 17,669  $64,919,005 18,083  $54,903,311
Cheyenne and Arapaho Tribes 19,974  $60,643,275 19,974  $62,519,416 12,799  $47,025,771 19,974  $60,644,735
Yakama Indian Nation 21,764 $66,077,913 21,764 $68,122,187 15,645  $57,482,474 21,764 $66,079,504
Hopi Tribe 28,844  $87,573,577 26,011 $81,415,466 26,011  $95,568,976 28,844  $87,575,685
Total 140,436 $426,879,242 133,925 $419,690,586 111,373 $409,703,936 140,436 $426,889,504

For those tribes with non-zero population counts in the IHBG dataset, a pattern of variation
akin to that seen in Table 1 is apparent. Certain tribes exhibit wide variation according to the
population measure employed. This is perhaps not surprising. The Citizen Potawatomi Nation
have a relatively small single race population count (10,522) compared to its multi-race count
(17,717). Shifting from a single race population approach to CARES Act Title V allocation to
Treasury’s multi-race population approach would reduce Tulalip Tribes’ allocation from just
under S$54 million to approximately $39 million. The Hopi Tribe, on the other hand, has a
relatively large single race population count (26,011) compared to its multi-race population count
(28,844) and its allocation would be increased if a single race approach were used (compared to
the allocation received under Treasury’s “larger of” approach).

As indicated in Table 2, a number of tribes in the IHBG dataset are shown by HUD to have
population measures of zero for both single race and multi-race designations. Table 2 displays
just five of these tribes. Under the Treasury’s “larger of” approach, tribes having single race and
multi-race population counts of zero in the IHBG dataset receive CARES Act Title V allocations of
just $100,000. This produces gross anomalies. For example, according to the IHBG dataset
utilized by Treasury, the Delaware Tribe of Indians (Eastern) in Table 2 has an enrolled population
of more than 11,000 tribal citizens; this is data available to, but not utilized by, Treasury. Basing
CARES Act Title V allocations on HUD’s figure for enrolled population would have resulted in an
allocation to the Delaware Tribe of Indians (Eastern) of approximately $24 million, instead of the
$100,000 allocated by Treasury (see Table 3 below).

As noted, HUD’s IHBG worksheet contains undated data on the number of enrolled tribal
citizens for most tribes. These data were not used by Treasury in its recent allocation of CARES
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Act Title V monies, and they were only used in a handful of limited instances by HUD in its 2020
IHBG formula to determine splits between smaller, landless tribes sharing service areas. Yet, Title
V is explicitly devoted to COVID-19 crisis funding for tribal governments. Thus, particularly under
Title V of the CARES Act, the population of enrolled tribal citizens —i.e., the individuals, whether
they be single race or multi-race, over which tribal governments have jurisdiction and to whom
those governments owe duties to serve — would arguably be the population of concern.
Accordingly, we have compared our calculation of Treasury’s recent allocations of Title V. monies
predicated on outdated race-based data to the allocations that would have resulted from the use
of HUD’s likewise generally outdated and often inaccurate enrolled citizen population figures
instead of Treasury’s approach of choosing the larger of HUD’s single race population or multi-
race population. The results for all tribes covered by the HUD IHBG dataset are shown in
Appendix A. For purposes of illustration, selected results for the same 15 tribes as contained in
Table 2 are shown in Table 3.

Table 3
Select Results:
CARES Act Allocations Using Treasury’s HUD Racial Population Counts
v. HUD's Enrolled Citizen Counts

Difference: HUD Racial
Population minus HUD

[1] [2] Enrolled Population
HUD Racial
Population HUD Enrolled Variation in
(Used by Estimated Population Estimated Title V

Tribe Treasury) Allocation (Undated) Alllocation Population Allocation

Miccosukee Tribe 0 $100,000 400 $853,373 -400 -$753,373
Belkofski 0 $100,000 62 $132,273 -62 -$32,273
Tonawanda Band of Seneca 0 $100,000 0 $100,000 0 S0
Tuscarora Nation 0 $100,000 0 $100,000 0 Nl
Delaware Tribe of Indians (Eastern) 0 $100,000 11,014  $23,497,629 -11,014 -$23,397,629
Tlingit and Haida Indian Tribes Central Council 5,600 $17,002,220 25,949  $55,360,449 -20,349 -$38,358,229
Cheyenne River Sioux 6,861 $20,830,755 15,376  $32,803,663 -8,515 -$11,972,908
Standing Rock Sioux Tribe 6,870  $20,858,080 14,170  $30,230,743 -7,300  -$9,372,663
Kiowa Indian Tribe 7,225  $21,935,900 11,000 $23,467,761 3,775  -$1,531,861
Karuk Tribe 7,498 $22,764,758 3,749 $7,998,240 3,749 $14,766,518
Citizen Potawatomi Nation 17,717 $53,790,773 34,145 $72,846,064 -16,428 -$19,055,291
Oglala Lakota Sioux Tribe 18,083  $54,901,990 43,146 $92,049,093 -25,063 -$37,147,104
Cheyenne and Arapaho Tribes 19,974  $60,643,275 12,945 $27,617,288 7,029 $33,025,987
Yakama Indian Nation 21,764  $66,077,913 10,984 $23,433,626 10,780  $42,644,287
Hopi Tribe 28,844  $87,573,577 14,422  $30,768,368 14,422  $56,805,209
Total 140,436 $426,879,242 197,362 $421,258,572 -56,926 $5,620,670

Table 3 compares the population counts and Title V allocations resulting under (1) application
of Treasury’s stated decision rule of the larger of the single race population count or the multi-
race population count in the IHBG dataset versus (2) HUD's figures for the populations of enrolled
citizens. As can be seen in the Table, there are large variations in population numbers between
those in the IHBG dataset and those that the US Treasury Department has indicated it used.
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For example, for the Oglala Lakota Nation (labeled the Oglala Lakota Sioux Tribe in the HUD
data), the Treasury approach counts 25,063 fewer people than the HUD measure of enrolled
citizens. If enrolled citizen population is taken to be the proper measure of population for
purposes of Treasury’s recent allocation of CARES Act Title V monies, the Oglala Lakota Nation is
“under-represented” in Treasury’s methodology and would be allocated more than $37 million
in additional funding if Treasury were to use the HUD series on enrolled population. On the other
hand, the Yakama Indian Nation has 10,780 fewer HUD-counted enrolled citizens than the
Treasury-designated population. As a result, Yakama is “over-represented” in Treasury’s
methodology, receiving an extra $42.6 million under Treasury’s approach relative to a citizenship-
based approach.

Tables 4 and 5 show the top 25 “under-represented” and top 25 “over-represented” tribes in
the Treasury methodology. We stress again, however, that these concepts of “over-“ and “under-
represented” refer only to the allocation results under one dataset versus another. We put
“over” and “under” in quotes to emphasize that neither HUD’s enrolled citizen data nor any of
HUD’s racial population counts are numerically credible.
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Table 4

Allocating the First $4.8 Billion of CARES Act Funds to Tribes:
Top 25 "Under-Represented” Tribes under Treasury's Use of IHBG AIAN Population
Relative to Using HUD's Counts of Enrolled Tribal Citizens

(1] [2] 3]
[Col. 1-Col. 2]
Treasury Allocation  Allocation Based on  Allocation Difference:
Using HUD AIAN HUD Undated Count HUD Racial Population
(Single + Multi-Race)  of Enrolled Tribal minus HUD Enrolled

TRIBE State Population Citizens Population

Choctaw Nation 0K $153,162,676 $482,787,318 -$329,624,641
Cherokee Nation OK $373,529,663 $681,755,531 -$308,225,868
Sault Ste. Marie Tribe of Chippewa Indians Ml $41,861,894 $94,713,751 -$52,851,857
Tlingit and Haida Indian Tribes Central Council AK $17,002,220 $55,360,449 -$38,358,229
Oglala Lakota Sioux Tribe SD $54,901,990 $92,049,093 -$37,147,104
Navajo Nation AZ $560,557,118 $592,752,980 -$32,195,862
Tohono 0'0Odham Nation AZ $29,325,793 $56,905,054 -$27,579,261
Delaware Tribe of Indians (Eastern) (0]¢ $100,000 $23,497,629 -$23,397,629
Rosebud Sioux Tribe SD $33,977,115 $55,974,877 -$21,997,763
Citizen Potawatomi Nation oK $53,790,773 $72,846,064 -$19,055,291
Turtle Mountain Band of Chippewa Indians ND $46,170,135 $63,687,237 -$17,517,102
Three Affiliated Tribes of Fort Berthold ND $17,673,200 $32,029,227 -$14,356,027
Seminole Nation OK $17,931,270 $32,263,905 -$14,332,635
Red Cliff Band of Lake Superior Chippewa Wi $3,230,422 $15,597,527 -$12,367,106
Pascua Yaqui Tribe AZ $27,340,177 $39,340,502 -$12,000,325
Cheyenne River Sioux SD $20,830,755 $32,803,663 -$11,972,908
Bad River Band of the Lake Superior Tribe of Chippew: WI $7,153,077 $17,570,953 -$10,417,876
Osage Nation OK $32,249,568 $42,517,183 -$10,267,615
Sisseton-Wahpeton Oyate SD $15,171,445 $25,095,570 -$9,924,125
Menominee Indian Tribe Wi $9,824,854 $19,392,905 -$9,568,050
Standing Rock Sioux Tribe SD $20,858,080 $30,230,743 -$9,372,663
Seneca-Cayuga Nation oK $2,571,586 $11,855,486 -$9,283,901
Eastern Band of Cherokee Indians NC $24,683,580 $33,505,563 -$8,821,983
Prairie Band Potawatomi Nation KS $2,680,886 $10,327,948 -$7,647,063
Blackfeet Tribe MT $28,931,099 $36,562,772 -$7,631,673
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Table 5
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Allocating the First $4.8 Billion of CARES Act Funds to Tribes:
Top 25 "Over-Represented” Tribes under Treasury's Use of IHBG AIAN Population
Relative to Using HUD's Counts of Enrolled Tribal Citizens

[1] [2]

Using HUD AIAN HUD Undated

(Single + Multi-Race) Count of Enrolled

3]
[Col. 1-Col. 2]

Treasury Allocation Allocation Based on Allocation Difference:

HUD Racial Population
minus HUD Enrolled

TRIBE State Population Tribal Citizens Population

Muscogee (Creek) Nation (o]¢ $317,498,240 $153,967,715 $163,530,526
Hopi Tribe AZ $87,573,577 $30,768,368 $56,805,209
Chickasaw Nation OK $138,118,748 $82,649,188 $55,469,560
Yakama Indian Nation WA $66,077,913 $23,433,626 $42,644,287
Cheyenne and Arapaho Tribes OK $60,643,275 $27,617,288 $33,025,987
Ho-Chunk Nation wi $47,502,988 $16,689,845 $30,813,143
Yurok Tribe CA $37,884,589 $13,310,487 $24,574,102
Siletz Confederated Tribes OR $33,026,812 $11,603,741 $21,423,071
Grand Ronde Confederated Tribes OR $32,947,873 $11,576,007 $21,371,867
Klamath Tribes OR $32,929,657 $11,569,606 $21,360,050
Puyallup Tribe WA $32,249,568 $11,330,662 $20,918,906
Lummi Tribe WA $31,970,246 $11,232,524 $20,737,722
Round Valley Indian Tribes CA $30,160,724 $10,596,761 $19,563,963
Ysleta Del Sur Pueblo TX $26,984,952 $9,480,976 $17,503,976
Absentee-Shawnee Tribe oK $26,438,452 $9,288,967 $17,149,485
Little Shell Tribe of Chippewa Indians MT $28,539,441 $11,467,202 $17,072,239
Ponca Tribe of Nebraska NE $25,442,608 $8,939,084 $16,503,524
White Mountain Apache (Fort Apache) AZ $44,254,350 $28,225,316 $16,029,033
Pokagon Band of Potawatomi Indians Ml $24,622,858 $8,651,070 $15,971,788
Sac and Fox Nation, Oklahoma OK $23,979,202 $8,424,926 $15,554,276
Salish and Kootenai Tribes MT $32,741,418 $17,285,073 $15,456,345
Cowlitz Indian Tribe WA $23,402,341 $8,222,250 $15,180,091
Mississippi Band of Choctaw Indians MS $35,124,765 $20,231,344 $14,893,421
Karuk Tribe CA $22,764,758 $7,998,240 $14,766,518
Saginaw Chippewa Indian Tribe MI $19,898,670 $6,991,259 $12,907,410

With regard to the credibility — i.e., ability to avoid arbitrary and capricious results — of the

various HUD racial population count series, we have seen above that different series yield widely

different outcomes.

This is particularly true of the cases of zero population in Treasury’s

approach. These cases may arise because a tribe does not participate in relevant HUD programs

and, hence, has no population qualified for IHBG monies, or because of HUD’s definition of a

“formula area”.®® In Table 6 below, we provide an examination of tribes that have zero

population according to the IHBG dataset. To illustrate the points, in the table we focus on five

tribes for which the US Treasury Department’s population counts indicate zero population.

13 See Note 3 above.
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Table 6
Cases of Zero Population under Treasury’s Allocation Methodology

[1] [2]

Estimated

HUD Allocation under Estimated Allocation

Single Race Treasury ACS 2014-2018 Single  Using ACS Single

Tribe Population Methodology Race Population Race Population
Miccosukee Tribe 0 $100,000 0 $100,000
Onondaga Nation 0 $100,000 88 $265,523
Tonawanda Band of Seneca 0 $100,000 373 $1,125,454
Tuscarora Nation 0 $100,000 758 $2,287,115
Delaware Tribe of Indians (Eastern) 0 $100,000 1,198 $3,614,728
Total 0 $500,000 2,417 $7,392,820

As discussed above, the Census Bureau’s American Community Survey (ACS) reports single
race and multi-race AIAN tribal populations (based on reservation and related geographies) for
2014-2018. Only the single race counts are now being publicly released. Using this publicly
available data on single race AIAN populations, Table 6 shows the CARES Act allocations under
the Treasury Department’s methodology. All are at Treasury’s $100,000 minimum. These are
compared to the results obtained utilizing the ACS data. In four cases, the US Treasury
Department’s allocation of $100,000 is significantly lower than the amount the tribes would be
entitled to if their population was calculated according to ACS data. The one outlier is the
Miccosukee Tribe, and clearly it presents a data issue that must be examined (by, perhaps,
turning to enrollment data). The undated HUD enrollment information indicates that the
Miccosukee Tribe has about 400 enrolled tribal citizens. The Miccosukee Tribe reports that
“[p]resent Tribal members now number over 600.”* As indicated in Appendix A, the former
figure results in an allocation of more than $850,000, as compared to the $100,000 determined
under Treasury’s methodology.

Finally, we consider enroliment data submitted to Treasury during the verification process
established — but thus far not used — by Treasury in its determination of CARES Act Title V
allocations. It is known that hundreds of tribes, perhaps very nearly all, submitted data to
Treasury via the special digital portal established by the Department. The data submitted,
however, are not public. Fortunately, in a number of cases, individual tribes have publicly
revealed data on their enrolled citizen population through, e.g., official tribal websites and in the
course of recent litigation concerning the allocation of CARES Act funds.

We note that HUD's enrollment data is often very stale. This is because enrollment does not
factor into HUD’s IHBG calculations for tribes with significant land-bases. As noted above, HUD’s
enrollment data is only used in very limited cases for determining IHBG allocations to smaller,

14 Miccosukee Tribe at https://tribe.miccosukee.com/, accessed May 15, 2020.
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landless tribes with shared service areas. Consequently, tribes frequently do not provide
updated enrollment information to HUD because that is not information HUD typically needs or
requires, and for the obvious reason that there is no need to update paperwork about a datapoint
that does not impact the monies allocated to a tribe by HUD (which relies on the erroneous race-

based Census population counts).

Table 7 compares a sample of the publicly disclosed and verified enrolled citizen population
counts as of 2020 to the data contained in HUD’s IHBG worksheets. The publicly disclosed
Treasury portal data were verified and submitted by tribal officials under threat of federal penalty
for misrepresentation and were publicly revealed in legal filings pursuant to recent litigation over
Treasury’s allocation of CARES Act funds.’® While the sample is small, the discrepancies are
disconcerting. In the case of the Cheyenne River Sioux Tribe, for example, the recently publicly
disclosed count of enrolled citizens is fully 30% higher than the data contained in the HUD
dataset. This large discrepancy is consistent with the fact that HUD does not use the Cheyenne
River Sioux Tribe’s enrollment information to allocate HUD funding and, thus, there would be no
reason for the Tribe to update its enrollment information with HUD. In fact, it is generally known
that the HUD enrollment data are only very infrequently updated by tribes.!®

Table 7

HUD’s Undated Enrolled Citizen Counts Are Inconsistent with
Tribe’s Publicly Disclosed 2020 Enrolled Citizen Counts

Publicly
Disclosed 2020 HUD Undated Difference:

Enrolled Enrolled Disclosed v. Percentage
Tribe Population Population HUD Discrepancy
Cheyenne River Sioux Tribe 21,965 15,376 6,589 30%
Confederated Tribes of the Chehalis Reservation 979 830 149 15%
Tulalip Tribes 4,977 4,622 355 7%
Houlton Band of Maliseet Indians 1,835 1,800 35 2%
Ute Indian Tribe of the Uintah and Ouray Indian Reservation 3,157 3,174 -17 -1%

V. Conclusion

It is clear that the various datasets on tribal populations that can be examined by third parties
produce widely and wildly differing allocation results for the CARES Act Title V funds. This creates
demonstrable inequity in the form of gross and frequent “under-representation” and “over-
representation” of hundreds of tribes in the allocation process, not to mention concomitant
conditions that are ripe for extensive and intensive challenges and even litigation. We believe
the case is strong for using the portal-submitted tribal citizen counts already in Treasury’s

15 Agua Caliente Band of Cahuilla Indians, et al. v. Steven Mnuchin..., United States District Court for the District of
Columbia, Case No. 20-cv-01136 (APM).

16 personal communication with Jennifer Weddle, Greenberg Traurig, LLP, May 12, 2020.

/A, | NATIVE NATIONS

hpaied.org | INSTITUTE nni.arizona.edu

Founded by the Udall Foundation
& the Uniersity of Artona




14

possession. As noted, these figures were requested by and provided to Treasury. Moreover,
they were legally verified by tribal governments, with those governments having every reason to
believe that the allocations of CARES Act monies would rely upon their submissions in some
fashion. As we have argued above, accurate tribal enrolled citizen counts measure the
population to which tribal governments are responsible and over which they have jurisdiction.
Title V's explicit focus on the stabilization of tribal governments makes it logical to base any
population-derived allocation of Title V funds on the actual populations of enrolled citizens.

Notwithstanding these observations, at this point, with CARES Act Title V monies already
being dispersed under Treasury’s formula, it seems unlikely that Treasury could or would engage
in some clawing back and adjustment of already-distributed monies in order to remedy arbitrary
and capricious aspects of its initial formula. However, $3.2 billion of Title V monies have not yet
been distributed and Treasury is seeking guidance on the appropriate formula for those funds.
Treasury should consider utilizing this forthcoming round of further allocations as a means of
remedying the problems created by its first-round formula, offsetting over-compensations and
under-compensations revealed by application of a revised first-round formula that is based on
use of the portal-submitted data on enrolled citizen population counts.
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