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IN THE UNITED STATES COURT OF APPEALS  
FOR THE SIXTH CIRCUIT 

_________________ 

No. 20-4165 
 

MICHAEL THREAT, et al., 
 
Plaintiffs-Appellants 

 
v. 
 

CITY OF CLEVELAND, OH, et al.,  
 

Defendants-Appellees 
_________________ 

 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OHIO 

______________ 
 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE  
IN SUPPORT OF NEITHER PARTY 

________________ 
 

INTEREST OF THE UNITED STATES 

The United States has a substantial interest in the proper interpretation of 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq.  The Attorney 

General and the Equal Employment Opportunity Commission (EEOC) share 

enforcement responsibility under Title VII.  See 42 U.S.C. 2000e-5(a) and (f)(1).  

This case presents an important question regarding the scope of actionable 

discrimination under Section 703(a)(1) of Title VII, an issue that the United States 
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recently addressed in Forgus v. Esper, 2020 WL 5882216 (S. Ct. Oct. 5, 2020) 

(cert. petition denied), and Peterson v. Linear Controls, Inc., 140 S. Ct. 2841 

(2020) (cert. petition voluntarily dismissed).  The United States recently has filed 

amicus briefs in other circuits apprising courts of the views the United States 

expressed in Forgus and Peterson.  See U.S. Br. as Amicus Curiae, Muldrow v. 

City of St. Louis, No. 20-2975 (8th Cir.); U.S. Br. as Amicus Curiae, Lyons v. City 

of Alexandria, No. 20-1656 (4th Cir.); U.S. Br. as Amicus Curiae, Chambers v. 

District of Columbia, No. 19-7098 (D.C. Cir.); U.S. Br. as Amicus Curiae, Neri v. 

Board of Educ. for Albuquerque Pub. Schs., No. 20-2088 (10th Cir.).

The United States files this brief under Federal Rule of Appellate Procedure 

29(a).   

STATEMENT OF THE ISSUE  

Section 703(a)(1) of Title VII of the Civil Rights Act of 1964 provides, in 

relevant part, that: 

[i]t shall be an unlawful employment practice for an employer  *  *  *  
to fail or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of employment, because of such 
individual’s race, color, religion, sex, or national origin[.]   
 

42 U.S.C. 2000e-2(a)(1) (emphasis added). 

This case presents the question of whether a shift assignment, admittedly 

made on the basis of race, constitutes actionable discrimination “with respect to     
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*  *  *  terms, conditions, or privileges of employment” under Section 703(a)(1).  

42 U.S.C. 2000e-2(a)(1).1  

STATEMENT OF THE CASE 

Plaintiffs-appellants are African Americans who are employed as Captains 

in the City of Cleveland’s Emergency Medical Services (EMS) Division.  EMS 

schedules are divided into “A” days or “B” days and day or night shifts.  (Order, R. 

53, PageID # 1507).  Every fall, EMS Captains bid on their schedules for the 

coming year, choosing “A” or “B” days and day or night shifts.  (Order, R. 53, 

PageID # 1507).  While the City generally uses seniority to assign shift schedules, 

the EMS Commissioner, defendant-appellee Nicole Carlton, is permitted under the 

applicable collective bargaining agreement to assign up to four captains to a 

different schedule, regardless of seniority.  (Order, R. 53, PageID # 1507).  In the 

shift assignment process for 2018, Carlton admitted to overriding plaintiff 

Reginald Anderson’s shift assignments on racial grounds.  (Order, R. 53, PageID # 

1508).  Carlton reassigned some of Anderson’s shifts to white captains to prevent 

those shifts from being staffed entirely by African-American EMS personnel.  

(Order, R. 53, PageID # 1508).  Plaintiffs subsequently filed suit alleging 

discrimination and retaliation under Title VII and the Ohio Civil Rights Act, as 

 
1  The United States takes no position on the merits of plaintiffs’ claims or 

on any other issues presented in this appeal.   
 



- 4 - 

 

well as violations of the Fourteenth Amendment and intentional infliction of 

emotional distress under state tort law.  (Order, R. 53, PageID # 1506).   

As relevant here, the district court granted summary judgment to the City on 

plaintiffs’ race discrimination claim under Title VII.  (Order, R. 53, PageID # 

1507).  While acknowledging Carlton’s discriminatory intent, the court held that 

plaintiffs had nonetheless failed to show that Anderson was subjected to a 

“materially adverse employment action.”  (Order, R. 53, PageID # 1511-1512).  

The court stated that “[p]laintiff Anderson’s shift change, while unfair and 

inconvenient, does not rise to the level of a materially adverse employment 

action.”  (Order, R. 53, PageID # 1511).  In reaching this conclusion, the district 

court relied on a series of unpublished decisions from this Court holding that “[a 

shift change] is not materially adverse without some reduction in pay, prestige, or 

responsibility.”  Order, R. 53, PageID # 1511-1512 & n.43 (citing Harper v. Elder, 

803 F. App’x 853, 858 (6th Cir. 2020); Aman v. Potter, 105 F. App’x 802, 807–

808 (6th Cir. 2004); Miller v. Peck-Hannaford & Briggs Co., 142 F.3d 435 (6th 

Cir. 1998) (Table)).  The court stated, “Anderson’s family life preference for day 

shift does not change things” because “[w]orking night shift is not objectively less 

desirable than day shift or viewed  *  *  *  as a duty performed by lower-ranking 

employees.”  (Order, R. 53, PageID # 1512).    

 



- 5 - 

 

Plaintiffs appealed.  (Notice of Appeal, R. 58, PageID # 1530).  

SUMMARY OF ARGUMENT 

 The United States files this brief to inform the Court of its view that a shift 

assignment on the basis of race is actionable under Section 703(a)(1) of Title VII 

of the Civil Rights Act of 1964, 42 U.S.C. 2000e-2(a)(1), and that no further 

showing of a “material” harm or adversity is required.  The United States recently 

explained its views on the scope of Section 703(a)(1) in a brief in opposition to the 

petition for a writ of certiorari in Forgus v. Esper, 2020 WL 5882216 (S. Ct. Oct. 

5, 2020) (cert. petition denied), and in an amicus brief in support of the petition for 

a writ of certiorari in Peterson v. Linear Controls, Inc., 140 S. Ct. 2841 (2020) 

(cert. petition voluntarily dismissed).   

ARGUMENT 

SHIFT ASSIGNMENTS ARE ACTIONABLE UNDER SECTION 703(a)(1) 
OF TITLE VII, AND NO FURTHER SHOWING OF  “MATERIAL” HARM 

OR ADVERSITY IS REQUIRED 
 

In Forgus v. Esper, 2020 WL 5882216 (S. Ct. Oct. 5, 2020) (cert. petition 

denied), and Peterson v. Linear Controls, Inc., 140 S. Ct. 2841 (2020) (cert. 

petition voluntarily dismissed), the United States addressed the scope of “terms, 

conditions, or privileges of employment” under Section 703(a)(1) of Title VII of 

the Civil Rights Act of 1964, 42 U.S.C. 2000e-2(a)(1).  In these cases, the United 

States explained its view that Section 703(a)(1) is not limited to “ultimate 
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employment decisions” or other employment actions having a “a significant 

detrimental effect.”  See Br. in Opp. at 12-16, Forgus v. Esper, No. 18-942 (May 

6, 2019); U.S. Br. at 7-17, Peterson v. Linear Controls, Inc., No. 18-1401 (Mar. 

20, 2020).  In both cases, the United States further explained that while retaliation 

claims under Section 704(a), 42 U.S.C. 2000e-3(a), may be based only on actions 

“that a reasonable employee would have found  *  *  *  materially adverse,” 

Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006), there is no 

such materiality requirement for discrimination claims under Section 703(a)(1) of 

Title VII.  Forgus, Br. in Opp. at 18 & n.6; Peterson, U.S. Br. at 17 n.5.  Instead, 

Section 703(a)(1) prohibits all discrimination with respect to “compensation, 

terms, conditions, or privileges of employment.”  42 U.S.C. 2000e-2(a)(1).  A shift 

assignment is a term or condition of employment. 

Consistent with this position, the district court erred when it held that a shift 

assignment, on the basis of race, is not actionable under Section 703(a)(1) absent a 

further showing of “materiality” through a reduction in pay, prestige, or 

responsibility.  The United States’ briefs in Forgus (Attachment 1) and Peterson 

(Attachment 2) are attached for this Court’s consideration. 
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CONCLUSION 

The United States respectfully urges this Court to reconsider, at an 

appropriate juncture, any precedent limiting its interpretation of Section 703(a)(1) 

to only those employment actions that cause “material” harm.2

Respectfully submitted, 
 
SHARON FAST GUSTAFSON  ERIC S. DREIBAND 
  General Counsel       Assistant Attorney General 
JENNIFER S. GOLDSTEIN   ALEXANDER V. MAUGERI 
  Associate General Counsel     Deputy Assistant Attorney General 
SYDNEY A.R. FOSTER 
Assistant General Counsel   s/ Anna M. Baldwin       

ANNE NOEL OCCHIALINO   TOVAH R. CALDERON 
  Senior Attorney     ANNA M. BALDWIN  
  Equal Employment      Attorneys   
    Opportunity Commission     U.S. Department of Justice  
  Office of the General Counsel     Civil Rights Division 
  131 M Street NE, Fifth Floor     Appellate Section  
  Washington, D.C.  20507      Ben Franklin Station 
  (202) 663-4724         P.O. Box 14403 
           Washington, D.C.  20044-4403 
                 (202) 305-5278 

 
 

 

 
2  Title VII’s federal-sector provision, 42 U.S.C. 2000e-16(a), is the 

provision applicable to claims against the federal government.  That provision 
contains different statutory language than Section 703(a)(1), and the United States 
does not with this filing urge this Court to reconsider any of its precedent 
interpreting 42 U.S.C. 2000e-16(a).   
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