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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

_________________ 
 

No. 21-10133 
 

FELESIA HAMILTON, TASHARA CALDWELL, BRENDA JOHNSON, 
ARRISHA KNIGHT, JAMESINA ROBINSON, DEBBIE STOXSTELL, 

FELICIA SMITH, TAMEKA ANDERSON-JACKSON and TAMMY ISLAND, 
 

Plaintiffs-Appellants 
 

v. 
 

DALLAS COUNTY, doing business as DALLAS COUNTY SHERIFF’S 
DEPARTMENT,  

 
Defendant-Appellee 

________________ 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

________________ 
 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE  
IN SUPPORT OF PLAINTIFFS-APPELLANTS 

________________ 
 

INTEREST OF THE UNITED STATES 

 The United States has a substantial interest in the proper interpretation of 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq.  The Attorney 

General and the Equal Employment Opportunity Commission (EEOC) share 

enforcement responsibility under Title VII.  See 42 U.S.C. 2000e-5(a) and (f)(1).  

This case presents an important question regarding the scope of actionable 
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discrimination under Section 703(a)(1) of Title VII, an issue that the United States 

recently addressed in Forgus v. Esper, 141 S. Ct. 234 (2020) (cert. denied), and in 

Peterson v. Linear Controls, Inc., 140 S. Ct. 2841 (2020) (petition voluntarily 

dismissed).  The United States recently has filed amicus briefs in other circuits 

apprising courts of the views the United States expressed in Forgus and Peterson.  

See U.S. Br. as Amicus Curiae, Lyons v. City of Alexandria, No. 20-1656 (4th 

Cir.); U.S. Br. as Amicus Curiae, Threat v. City of Cleveland, No. 20-4165 (6th 

Cir.); U.S. Br. as Amicus Curiae, Muldrow v. City of St. Louis, No. 20-2975 (8th 

Cir.); U.S. Br. as Amicus Curiae, Neri v. Board of Educ. for Albuquerque Pub. 

Schs., No. 20-2088 (10th Cir.); U.S. Br. as Amicus Curiae, Chambers v. District of 

Columbia, No. 19-7098 (D.C. Cir.).   

The United States files this brief under Federal Rule of Appellate Procedure 

29(a).   

STATEMENT OF THE ISSUE 

Section 703(a)(1) of Title VII of the Civil Rights Act of 1964 provides, in 

relevant part, that: 

[i]t shall be an unlawful employment practice for an employer  *  *  *  
to fail or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of employment, because of such 
individual’s race, color, religion, sex, or national origin[.]   
 

42 U.S.C. 2000e-2(a)(1) (emphasis added). 
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This case presents the question of whether shift assignments, made on the 

basis of sex, may constitute actionable discrimination “with respect to  *  *  *  

terms, conditions, or privileges of employment” under Section 703(a)(1). 

42 U.S.C. 2000e-2(a)(1).1     

STATEMENT OF THE CASE 

 1.  Plaintiffs-appellants are women who are employed by the Dallas County 

Sheriff’s Department and who work as Detention Service Officers (DSOs) at the 

Dallas County jail.  ROA.21-10133.11-13.2  Plaintiffs’ complaint alleges that prior 

to April 2019, shift assignments and days off for DSOs were determined by 

seniority.  Plaintiffs allege, however, that after April 2019, they were subjected to a 

discriminatory shift assignment policy based on sex.  ROA.21-10133.13-14.   

As alleged in the complaint, all DSOs are given two days off per week.  

ROA.21-10133.14.  But plaintiffs allege that only men who work as DSOs are 

allowed to take full weekends off.  ROA.21-10133.14.  Female employees are not 

given full weekends off and receive only weekdays or partial weekends off.  

ROA.21-10133.14.  When plaintiffs asked a sergeant why this was so, he allegedly 

responded that shift scheduling was determined based on gender, and that “it 

                                                 
1  The United States takes no position on the merits of plaintiffs’ claims or 

on any other issues presented in this appeal.   
 

2  “ROA._” refers to the page numbers of documents in the record on appeal 
in this case.  
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would be unsafe for all the men to be off during the week and that it was safer for 

the men to be off on the weekends.”  ROA.21-10133.14.  The complaint further 

alleges that male and female DSOs perform the same tasks and that the number of 

inmates is the same during the week as on weekends.  ROA.21-10133.14.  

Plaintiffs reported the shift assignment policy to other supervisors and human 

resources, but they declined to change it.  ROA.21-10133.14.   

2.  Plaintiffs filed a complaint against Dallas County alleging, as relevant 

here, that the County’s sex-based shift assignment policy violates Title VII, and 

seeking damages and injuctive relief.  ROA.21-10133.15-16.  The County moved 

to dismiss the complaint for failure to state a claim under Federal Rule of Civil 

Procedure 12(b)(6), arguing that the complaint does not challenge an actionable 

adverse employment action under this Court’s Title VII precedents.  ROA.21-

10133.43-45. 

3.  The district court granted the County’s motion to dismiss, explaining that, 

“[a]lthough Dallas County’s alleged facially discriminatory work scheduling 

policy demonstrates unfair treatment, the binding precedent of this Circuit 

compel[led]” the court “to grant Dallas County’s motion.”  ROA.21-10133.104.  

The court stated that under this Court’s decisions, adverse employment actions 

under Title VII are limited to “ultimate employment decisions such as hiring, 

granting leave, discharging, promoting, and compensating,” ROA.21-10133.104 
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(quoting Felton v. Polles, 315 F.3d 470, 486 (5th Cir. 2002)), and that “[c]hanges 

to an employee’s work schedule, such as the denial of weekends off, are not an 

ultimate employment decision,” ROA.21-10133.105 (citing e.g., Benningfield v. 

City of Houston, 157 F.3d 369 (5th Cir. 1998)).   

In dismissing the complaint, the district court rejected plaintiffs’ argument 

that the County’s sex-based shift assignment policy is actionable under circuit 

precedent.  This Court has previously held that certain job transfers “may qualify 

as an ‘adverse employment action’ if the change makes the job ‘objectively 

worse.’”  Pegram v. Honeywell, Inc., 361 F.3d 272, 283 (5th Cir. 2004) (quoting 

Hunt v. Rapides Healthcare Sys., 277 F.3d 757, 770 (5th Cir. 2001)).  See 

ROA.21-10133.104-105.  The district court reasoned that this “objectively worse” 

standard is available only for those Title VII claims involving job transfers or 

reassignments that are “the equivalent of a demotion.”  ROA.21-10133.105 (citing 

e.g., Alvarado v. Texas Rangers, 492 F.3d 605, 612 (5th Cir. 2007)).   

The district court determined that the scheduling policy here, even if 

“objectively worse” for plaintiffs, does not constitute an “ultimate employment 

decision” because it does not affect “the compensation, job duties, or [the] prestige 

of the Plaintiffs’ employment.”  ROA.21-10133.106.  To support this conclusion, 

the court cited this Court’s decision in Benningfield, a case holding that a transfer 

to the night shift is not an actionable adverse employment action in the context of a 
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First Amendment retaliation claim.  157 F.3d at 377; see ROA.21-10133.106.  The 

court also cited an unpublished Title VII decision of this Court holding that 

“oppressive changes of work hours for no legitimate reason” and “denial[s] of day 

shifts granted to all other lieutenants on light duty” are “not adverse employment 

actions.”  Mylett v. City of Corpus Christi, 97 F. App’x 473, 475 (5th Cir. 2004); 

see ROA.21-10133.105.    

4.  Plaintiffs timely appealed the dismissal of their complaint.  ROA.21-

10133.109.  In addition, plaintiffs unsuccessfully sought initial hearing of this 

appeal by this Court sitting en banc.  Order, Hamilton v. Dallas Cnty., No. 21-

10133 (5th Cir. Apr. 14, 2021).  

SUMMARY OF ARGUMENT 

 The United States files this brief to inform the Court of its view that a policy 

of making shift assignments on the basis of sex is actionable under Section 

703(a)(1) of Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e-2(a)(1), 

and that no showing of an “ultimate employment decision” or an “objectively 

worse” harm tantamount to demotion is required.  The United States recently 

explained its views on the scope of Section 703(a)(1) in an amicus brief in support 

of the petition for a writ of certiorari arising from a decision of this Court in 

Peterson v. Linear Controls, Inc., 140 S. Ct. 2841 (2020) (petition voluntarily 
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dismissed), and in a brief in opposition to the petition for a writ of certiorari in 

Forgus v. Esper, 141 S. Ct. 234 (2020) (cert. denied).   

ARGUMENT 

SHIFT ASSIGNMENTS ARE ACTIONABLE UNDER SECTION 703(a)(1) 
OF TITLE VII, AND NO SHOWING OF AN “ULTIMATE EMPLOYMENT 
DECISION” OR HARM EQUIVALENT TO A DEMOTION IS REQUIRED 

 
In Peterson v. Linear Controls, Inc., 140 S. Ct. 2841 (2020) (petition 

voluntarily dismissed), and Forgus v. Esper, 141 S. Ct. 234 (2020) (cert. denied), 

the United States addressed the scope of “terms, conditions, or privileges of 

employment” under Section 703(a)(1) of Title VII of the Civil Rights Act of 1964, 

42 U.S.C. 2000e-2(a)(1).  In these cases, the United States explained its view that 

Section 703(a)(1) is not limited to “ultimate employment decisions,” as this 

Court’s precedents would have it, or to other employment actions having “a 

significant detrimental effect.”  See U.S. Br. at 7-17, Peterson v. Linear Controls, 

Inc., No. 18-1401 (Mar. 20, 2020); Br. in Opp. at 12-16, Forgus v. Esper, No. 18-

942 (May 6, 2019).   

In both Peterson and Forgus, the United States further explained that while 

retaliation claims under Section 704(a), 42 U.S.C. 2000e-3(a), may be based only 

on actions “that a reasonable employee would have found  *  *  *  materially 

adverse,” Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006), there 

is no such material harm or detrimental-effect requirement for discrimination 
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claims under Section 703(a)(1) of Title VII.  Peterson, U.S. Br. at 17-18 n.5; 

Forgus, Br. in Opp. at 18 & n.6.  Instead, Section 703(a)(1) prohibits all 

discrimination with respect to “compensation, terms, conditions, or privileges of 

employment.”  42 U.S.C. 2000e-2(a)(1).  A shift assignment is a term or condition 

of employment.  As the United States’ brief in Peterson put it:  “A typical 

employee asked to describe his ‘terms’ or ‘conditions  *  *  *  of employment,’ 42 

U.S.C. 2000e-2(a)(1), would almost surely mention where he works and what he 

does.”  U.S. Br. at 8; see also ibid. (“Work assignments are part-and-parcel of 

employees’ everyday terms and conditions of employment.”) (quoting EEOC 

Compliance Manual § 15-VII(B)(1) (2006)).  A policy governing the shifts when 

an employee works is likewise part of an employee’s terms and conditions of 

employment.  

Accordingly, the district court applied an erroneous legal standard when it 

held that shift assignments, made on the basis of sex, are not actionable under 

Section 703(a)(1) because they are not “ultimate employment decisions.”  

ROA.21-10133.104.  This Court’s “ultimate employment decision” standard is 

irreconcilable with the statutory text of Section 703(a)(1) and should be 

reconsidered.  See Peterson, U.S. Br. at 12-14.  The district court further erred in 

concluding that a shift assignment policy is not actionable even if it makes the job 

“objectively worse,” because a work schedule policy alone does not affect job 
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duties or cause a loss of compensation or prestige.  ROA.21-10133.106.  Neither 

an “objectively worse” standard nor any restriction of that standard to cases 

involving job transfers or reassignments—whether or not tantamount to a 

demotion—has any basis in the text of Section 703(a)(1).  See Peterson, U.S. Br. at 

14-16 & n.3.  The United States’ briefs in Peterson (Attachment 1) and Forgus 

(Attachment 2) are attached for this Court’s consideration.3 

  

                                                 
3  The D.C. Circuit has granted rehearing en banc on its own motion, for the 

explicit purpose of reconsidering its Title VII precedents, in a pending case in 
which the United States filed an amicus brief similar to the one here.  See 
Chambers v. District of Columbia, No. 19-7098, 2021 WL 1784792, at *1 (D.C. 
Cir. May 5, 2021) (requesting briefing on whether the court should retain its 
“objectively tangible harm” standard for actionable Title VII job transfers).   

In the now-vacated panel opinion in Chambers, both members of the two-
judge panel that decided the case issued a separate concurrence urging that it be 
reheard en banc and stating that “statutory text, Supreme Court precedent, and 
Title VII’s objectives make clear that employers should never be permitted to 
transfer an employee or deny an employee’s transfer merely because of that 
employee’s race, color, religion, sex, or national origin.”  Chambers v. District of 
Columbia, 988 F.3d 497, 506 (D.C. Cir.) (Tatel and Ginsburg, JJ., concurring), 
vacated at 2021 WL 1784792 (D.C. Cir. May 5, 2021).  No other court of appeals 
in which the United States has filed a similar amicus brief has yet issued a 
decision.  
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CONCLUSION 

The United States respectfully urges this Court to reconsider, at an 

appropriate juncture, any precedent limiting its interpretation of Section 703(a)(1) 

to “ultimate employment decisions,” or to actions that cause “objectively worse” 

harm that is the equivalent of a demotion.4  

Respectfully submitted, 

GWENDOLYN YOUNG REAMS 
  Acting General Counsel 
 
JENNIFER S. GOLDSTEIN 
  Associate General Counsel 
ANNE NOEL OCCHIALINO 
  Senior Appellate Attorney 
JEREMY D. HOROWITZ 
  Attorney, Appellate Litigation Services  
  Office of General Counsel 
  Equal Employment Opportunity 
    Commission 
  131 M St. NE, Fifth Floor 
  Washington, D.C.  20002 

PAMELA S. KARLAN 
  Principal Deputy Assistant 
    Attorney General 
 
s/ Anna M. Baldwin                           
BONNIE I. ROBIN-VERGEER 
ANNA M. BALDWIN 
  Attorneys 
  Department of Justice 
  Civil Rights Division 
  Appellate Section 
  Ben Franklin Station 
  P.O. Box 14403 
  Washington, D.C.  20044-4403 
  (202) 305-4278 

                                                 
4  Title VII’s federal-sector provision, 42 U.S.C. 2000e-16(a), applies to 

claims against the federal government.  That provision contains different statutory 
language than Section 703(a)(1), and the United States does not with this filing 
urge this Court to reconsider any of its precedent interpreting 42 U.S.C. 2000e-
16(a).   
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(I) 

QUESTION PRESENTED 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
2000e et seq., makes it unlawful for a private employer 
or a state or local government “to fail or refuse to hire 
or to discharge any individual, or otherwise to discrimi-
nate against any individual with respect to his compen-
sation, terms, conditions, or privileges of employment, 
because of such individual’s race, color, religion, sex, or 
national origin.”  42 U.S.C. 2000e-2(a)(1).   

The question presented is whether that prohibition 
includes discriminatory working conditions, or is in-
stead limited to discrimination in “ultimate employment 
decisions,” such as hiring, granting leave to, discharg-
ing, promoting, or compensating individuals. 
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(1) 

In the Supreme Court of the United States 
 

No. 18-1401 

DAVID D. PETERSON, PETITIONER 

v. 

LINEAR CONTROLS, INC. 

 

ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS  

FOR THE FIFTH CIRCUIT 

 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 

 

This brief is submitted in response to the Court ’s or-
der inviting the Solicitor General to express the views 
of the United States.  In the view of the United States, 
the petition for a writ of certiorari should be granted.   

INTEREST OF THE UNITED STATES 

This case concerns the scope of the employment- 
discrimination protections in Title VII of the Civil Rights 
Act of 1964, 42 U.S.C. 2000e et seq.  The Equal Employ-
ment Opportunity Commission (EEOC) enforces Title 
VII’s anti-discrimination provisions against private em-
ployers.  The Department of Justice enforces those pro-
visions against state- and local-government employers.  
42 U.S.C. 2000e-5(f )(1).  Title VII also includes anti- 
discrimination provisions applicable to the federal gov-
ernment as an employer.  42 U.S.C. 2000e-16.  The 
United States accordingly has a substantial interest in 
this Court’s resolution of the question presented. 
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STATEMENT  

Petitioner, who worked for respondent on an off-
shore oil platform, alleges that he and other “black em-
ployees had to work outside and were not permitted wa-
ter breaks, while the white employees worked inside 
with air conditioning and were given water breaks.”  
Pet. App. 2a.  Petitioner sued respondent for racial dis-
crimination “with respect to his compensation, terms, 
conditions, or privileges of employment.”  42 U.S.C. 
2000e-2(a)(1).  The district court granted summary 
judgment to respondent.  Pet. App. 11a-47a.  The court 
of appeals affirmed.  Id. at 1a-10a. 

A. Statutory Background 

Congress enacted Title VII of the Civil Rights Act of 
1964 to “assure equality of employment opportunities 
and to eliminate  * * *  discriminatory practices and  
devices” in the workplace.  McDonnell Douglas Corp.  
v. Green, 411 U.S. 792, 800 (1973).  This case involves 
“Title VII’s core antidiscrimination provision,” Section 
703(a)(1).  Burlington N. & Santa Fe Ry. Co. v. White, 
548 U.S. 53, 61 (2006).  Section 703(a)(1) makes it unlaw-
ful for a private employer or a state or local government 
“to fail or refuse to hire or to discharge any individual, 
or otherwise to discriminate against any individual  
with respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual’s  
race, color, religion, sex, or national origin.”  42 U.S.C. 
2000e-2(a)(1); see 42 U.S.C. 2000e(a)-(b). 

Title VII includes several other relevant provisions.  
Section 703(a)(2) makes it unlawful for a private em-
ployer or a state or local government “to limit, segre-
gate, or classify  * * *  employees or applicants for em-
ployment in any way which would deprive or tend to de-
prive any individual of employment opportunities or 
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otherwise adversely affect his status as an employee, 
because of such individual’s race, color, religion, sex, or 
national origin.”  42 U.S.C. 2000e-2(a)(2).  Section 704(a) 
prohibits retaliation by a private employer or a state or 
local government against employees or applicants for 
engaging in conduct protected by Title VII. 42 U.S.C. 
2000e-3(a).  And Section 717(a) provides that federal-
sector “personnel actions  * * *  shall be made free from 
any discrimination based on race, color, religion, sex, or 
national origin.”  42 U.S.C. 2000e-16(a). 

B. Proceedings Below 

1. Petitioner is an electrician formerly employed by 
respondent to perform construction and maintenance 
on offshore oil platforms.  Pet. App. 2a, 11a.  This case 
involves petitioner’s work on a platform in the Gulf of 
Mexico during an 11-day period in July 2015.  Id. at 23a.  
Petitioner alleges that, during that period, he and other 
“black crew members were required by [respondents’] 
white supervisors to work every day outside, in the 
heat[,] while white crew members worked exclusively 
inside, in air-conditioned facilities.”  Ibid. (citation omit-
ted).  Petitioner further alleges, “if any black crew mem-
ber  * * *  took a water break inside, the white supervi-
sors would curse and yell and order him back to work.”  
Ibid. (citation omitted).  According to petitioner, black 
employees on the platform asked their supervisors to 
order a “rotation from outside to inside among white 
and black crew members,” but “no [such] rotation” oc-
curred.  Ibid. (citation omitted). 

2. After resigning his position, petitioner filed an 
EEOC charge alleging, inter alia, racial discrimination 
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in violation of Title VII.  Pet. App. 18a.  The EEOC is-
sued a Notice of Right to Sue “at [petitioner’s] request.”  
D. Ct. Doc. 29-3, at 107 (Feb. 22, 2016).1 

Petitioner filed suit in federal court.  Pet. App. 12a.  
As relevant here, he claimed that respondent had vio-
lated Section 703(a)(1) during his offshore assignment 
in July 2015.  Id. at 31a.  Specifically, he alleged that 
requiring black employees to “work every day outside 
while the [white] crew members worked exclusively in-
side in air-conditioned facilities,” id. at 34a, constituted 
discrimination “with respect to his compensation, terms, 
conditions, or privileges of employment, because of  
* * *  race,” 42 U.S.C. 2000e-2(a)(1).  He testified in a 
deposition and submitted declarations from two wit-
nesses corroborating his account.  Pet. App. 34a-36a.  
Respondent produced testimony to the contrary.  See 
id. at 34a-35a.  

The district court granted respondent’s motion for 
summary judgment.  Pet. App. 11a.  The court first held 
that petitioner had “identified no similarly situated 
[white] employee who  * * *  was allowed to work exclu-
sively indoors.”  Id. at 35a.  The court stated that peti-
tioner’s deposition contained only “general claims that 
[white] workers were treated better than him.”  Ibid.  
And the court excluded the declarations supporting pe-
titioner because the court found they lacked an ade-
quate foundation or personal knowledge.  Id. at 36a-38a. 

The district court further held that “[e]ven if [peti-
tioner] had identified a similarly situated [white] com-
parator,” his claims would “still fail as a matter of law 
because he has not alleged or testified to any adverse 

                                                      
1 The district court’s statement that “the EEOC ruled in [re-

spondent’s] favor and found that the evidence did not establish a vi-
olation of Title VII” is accordingly incorrect.  Pet. App. 12a. 
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employment action.”  Pet. App. 38a-39a.  The court ex-
plained that, under Fifth Circuit precedent, Section 
703(a)(1)’s prohibition on discrimination “with respect 
to [an employee’s] compensation, terms, conditions, or 
privileges of employment,” 42 U.S.C. 2000e-2(a)(1), “ ‘in-
clude[s] only ultimate employment decisions such as 
hiring, granting leave, discharging, promoting, or com-
pensating,’ ” Pet. App. 39a (quoting Green v. Adminis-
trators of the Tulane Educ. Fund, 284 F.3d 642, 657  
(5th Cir. 2002)).  Under that interpretation, “[a]ctions 
such as assigning an employee more difficult work” and 
“giving employees unequal break times  * * *  are not 
‘adverse actions’ within the meaning of Title VII.”  Id. 
at 40a (citation omitted). 

3. The court of appeals affirmed.  Pet. App. 1a-10a.  
The court did not review the district court’s evidentiary 
ruling or its conclusion that petitioner had not identified 
a white comparator.  Id. at 4a.  The court of appeals in-
stead held that petitioner “cannot satisfy Title VII’s ad-
verse employment action requirement,” even “[a]ssum-
ing the declarations identify similarly situated compar-
ators.”  Ibid.  The court explained that it “strictly con-
strues adverse employment actions to include only ‘ul-
timate employment decisions,’ such as ‘hiring, granting 
leave, discharging, promoting, or compensating.’ ”  Ibid. 
(quoting McCoy v. City of Shreveport, 492 F.3d 551, 559 
(5th Cir. 2007) (per curiam)).  Applying that interpreta-
tion, the court held that, even if petitioner’s allegation 
“that he and his black team members had to work out-
side without access to water, while his white team mem-
bers worked inside with air conditioning,” is “[t]ak[en]  
* * *  as true,” the district court “did not err in holding 
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that these working conditions are not adverse employ-
ment actions because they do not concern ultimate em-
ployment decisions.”  Ibid. 

DISCUSSION  

The court of appeals erred in holding that racial dis-
crimination in “working conditions,” Pet. App. 4a, is not 
discrimination “with respect to  * * *  terms, conditions, 
or privileges of employment,” 42 U.S.C. 2000e-2(a)(1).  
The court’s reasoning that Section 703(a)(1) prohibits 
discrimination only in “ultimate employment decisions,” 
Pet. App. 4a, has no foundation in Title VII’s text, Con-
gress’s purpose, or this Court’s precedents.  And the 
startling result in this case—that an employer may ra-
cially segregate its workforce by requiring black em-
ployees to work outside in the summer heat while white 
employees work indoors with air conditioning—under-
scores the defects in the court of appeals’ position.   

Other courts of appeals have expressly rejected the 
reading of Title VII adopted by the Fifth Circuit below.  
And while some other Fifth Circuit decisions suggest a 
different interpretation limiting Section 703(a)(1) to cer-
tain “significant and material” employment actions, 
Welsh v. Fort Bend Indep. Sch. Dist., 941 F.3d 818, 824 
(2019) (citation omitted), that reading is equally atex-
tual and mistaken.  See Ortiz-Diaz v. United States 
Dep’t of Hous. & Urban Dev., 867 F.3d 70, 81 (D.C. Cir. 
2017) (Kavanaugh, J., concurring); Gov’t Br. in Opp. at 
13-17, Forgus v. Esper, No. 18-942 (May 6, 2019) (Gov’t 
Forgus Br.).  The question presented is important, fre-
quently recurring, and suitable for resolution in this 
case.  The petition for a writ of certiorari therefore 
should be granted. 
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A. The Decision Below Is Incorrect 

1. The court of appeals held that Section 703(a)(1) 
prohibits discrimination only in “ultimate employment 
decisions.”  Pet. App. 4a.  That reading contradicts Title 
VII’s text, structure, and purpose. 

a. In interpreting Title VII, this Court looks to “the 
language of  ” the statute.  Meritor Savings Bank, FSB 
v. Vinson, 477 U.S. 57, 64 (1986); see, e.g., University of 
Texas Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 352-353 
(2013); Burlington N. & Santa Fe Ry. Co. v. White,  
548 U.S. 53, 62-64 (2006).  That approach reflects this 
Court’s “charge  * * *  to give effect to the law Congress 
enacted.”  Lewis v. City of Chicago, 560 U.S. 205, 215, 
217 (2010); cf. Mount Lemmon Fire Dist. v. Guido,  
139 S. Ct. 22, 24-27 (2018). 

The key text in this case, Section 703(a)(1), makes it 
unlawful for a private employer or a state or local gov-
ernment “to fail or refuse to hire or to discharge any 
individual, or otherwise to discriminate against any in-
dividual with respect to his compensation, terms, condi-
tions, or privileges of employment, because of such in-
dividual’s race, color, religion, sex, or national origin.”  
42 U.S.C. 2000e-2(a)(1).  Petitioner does not allege that 
respondent made a “hir[ing]” or “discharge” decision 
based on his race, nor that race played a role in his 
“compensation.”  Ibid.  This case accordingly turns on 
whether respondent “discriminate[d] against” peti-
tioner “with respect to his  * * *  terms, conditions, or 
privileges of employment.”  Ibid. 

“When a term goes undefined in a statute,” as the 
key language here does, this Court gives “the term its 
ordinary meaning.”  Taniguchi v. Kan Pac. Saipan, 
Ltd., 566 U.S. 560, 566 (2012).  The ordinary meaning of 
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the phrase “terms, conditions, or privileges of employ-
ment,” 42 U.S.C. 2000e-2(a)(1), plainly includes the 
working conditions petitioner challenges here—the lo-
cation and nature of his job assignment, the rotation of 
employees between worksites, and the availability of 
breaks.  See Webster’s New International Dictionary 
of the English Language 556 (2d ed. 1958) (defining “con-
ditions” to include “[a]ttendant circumstances  * * *  as 
[in], living conditions; playing conditions”); see also, 
e.g., Random House Dictionary of the English Lan-
guage 306 (1966) (defining “conditions” to include “situ-
ation with respect to circumstances”).  That reading ac-
cords with common sense.  A typical employee asked to 
describe his “terms” or “conditions  * * *   of employ-
ment,” 42 U.S.C. 2000e-2(a)(1), would almost surely 
mention where he works and what he does.  See EEOC 
Compliance Manual § 15-VII(B)(1) (2006) (“Work as-
signments are part-and-parcel of employees’ everyday 
terms and conditions of employment.”). 

Respondent contends (Br. in Opp. 11, 15-17) that pe-
titioner’s allegations do not implicate his “terms, condi-
tions, or privileges of employment” because working 
outdoors was part of his job description.  But this Court 
has rejected that line of argument, holding that Section 
703(a)(1) “not only covers ‘terms’ and ‘conditions’ in the 
narrow contractual sense, but ‘evinces a congressional 
intent to strike at the entire spectrum of disparate treat-
ment of men and women in employment.’ ”  Oncale v. 
Sundowner Offshore Servs., Inc., 523 U.S. 75, 78 (1998) 
(quoting Meritor, 477 U.S. at 64); see, e.g., Harris v. 
Forklift Sys., Inc., 510 U.S. 17, 21 (1993).  The fact that 
a job description includes a particular duty thus does 
not license an employer to discriminate among employ-
ees in their performance of that duty. 
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In interpreting Section 703(a)(1), moreover, this Court 
has held that discrimination in the “terms, conditions, 
or privileges of employment,” 42 U.S.C. 2000e-2(a)(1), 
includes “discrimination based on [a protected trait 
that] has created a hostile or abusive work environment,” 
Meritor, 477 U.S. at 66.  The Court has grounded such 
hostile-work-environment claims in Section 703(a)(1)’s 
text by explaining that “the phrase ‘terms, conditions or 
privileges of employment’ in Title VII is an expansive 
concept which sweeps within its protective ambit the 
practice of creating a working environment heavily 
charged with  * * *  discrimination.”  Ibid. (brackets and 
citation omitted).  Respondent’s contention that Section 
703(a)(1) does not apply to discriminatory working con-
ditions like those at issue here cannot be squared with 
this Court’s reading of the statute.  See Harris, 510 U.S. 
at 25 (Scalia, J., concurring) (explaining that “the term 
‘conditions of employment’  ” in Section 703(a)(1) sup-
ports a claim that “working conditions have been dis-
criminatorily altered”). 

Respondent’s position also conflicts with Title VII’s 
objectives.  Congress enacted Title VII to “assure equal-
ity of employment opportunities and to eliminate  * * *  
discriminatory practices and devices” in the workplace.  
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800 
(1973).  Allowing an employer to make black employees 
“work every day outside, in the heat[,] while white crew 
members work[] exclusively inside, in air-conditioned 
facilities,” Pet. App. 23a (citation omitted), is irreconcil-
able with that purpose.  Indeed, while it may be possible 
to posit even more egregious discrimination in working 
conditions (e.g., requiring only black employees to han-
dle toxic waste), the facts alleged here present the kind 
of extreme scenario that would typically arise only as a 
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hypothetical to illustrate the flaws in respondent’s in-
terpretation of the statute. 

Importantly, there are limits on the scope of the 
“terms, conditions, or privileges of employment” cov-
ered by Section 703(a)(1).  42 U.S.C. 2000e-2(a)(1).  But 
those limits come from the statutory text, not from 
“add[ing] words to the law to produce what is thought 
to be a desirable result.”  EEOC v. Abercrombie & Fitch 
Stores, Inc., 575 U.S. 768, 774 (2015); see Oncale, 523 U.S. 
at 80.  As this Court has explained in the hostile-work-
environment context, “merely offensive” conduct alone 
does not violate Section 703(a)(1), because it does not 
“alter[] the conditions of  the victim’s employment.”  
Harris, 510 U.S. at 21-22.  Likewise, Section 703(a)(1) 
“protects an individual only from employment-related 
discrimination.”  White, 548 U.S. at 63 (emphasis added).  
An employer who engages in discrimination with no 
connection to the workplace therefore does not violate 
Section 703(a)(1). 

Moreover, identifying an employer action that impli-
cates the “terms, conditions, or privileges of employment” 
satisfies only one element of a Section 703(a)(1) claim.  
42 U.S.C. 2000e-2(a)(1).  To state a Section 703(a)(1) vi-
olation, an employee must also establish that the em-
ployer “discriminate[d]  * * *   because of  ” a protected 
trait.  Ibid.; see 42 U.S.C. 2000e-2(m).  “The critical is-
sue” in evaluating such a claim “is whether members of 
[a protected category] are exposed to disadvantageous 
terms or conditions of employment to which [others] are 
not exposed.”  Oncale, 523 U.S. at 80 (citation omitted); 
see, e.g., White, 548 U.S. at 59.  Thus, making distinc-
tions between employees based on relevant differences 
in a way that does not create disadvantages does not vi-
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olate Section 703(a)(1).  For example, employers gener-
ally may maintain equivalent, sex-specific bathrooms or 
changing facilities without violating Section 703(a)(1).  
Such facilities recognize relevant differences between 
male and female employees and thereby treat similarly 
situated men and women the same, provided that the 
facilities are of comparable quality and convenience.   

b. The court of appeals did not attempt to square its 
position with Section 703(a)(1)’s text.  The court instead 
relied on circuit precedent that “strictly construes” Sec-
tion 703(a)(1) “to include only ‘ultimate employment de-
cisions,’ such as ‘hiring, granting leaving, discharging, 
promoting, or compensating.’ ” Pet. App. 4a (quoting 
McCoy v. City of Shreveport, 492 F.3d 551, 559 (5th Cir. 
2007) (per curiam)).  Because petitioner’s allegation of 
discriminatory “working conditions” did not involve an 
“ultimate employment decision[],” the court held that 
he could not “satisfy Title VII’s adverse employment ac-
tion requirement.”  Ibid.  

The court of appeals adopted its “ultimate employ-
ment decisions” limitation a quarter-century ago in Dol-
lis v. Rubin, 77 F.3d 777 (5th Cir. 1995) (per curiam).  
The court there stated, without reference to the statu-
tory text, that “Title VII was designed to address ulti-
mate employment decisions, not to address every deci-
sion made by employers that arguably might have some 
tangential effect upon those ultimate decisions.”  Id. at 
781-782.  The court then defined “ultimate employment 
decisions” based on another court of appeals’ observa-
tion “that Title VII discrimination cases have focused 
upon ultimate employment decisions such as hiring, 
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granting leave, discharging, promoting, and compensat-
ing.”  Id. at 782 (citing Page v. Bolger, 645 F.2d 227, 233 
(4th Cir.) (en banc), cert. denied, 454 U.S. 892 (1981)).2 

The court of appeals’ limitation of Section 703(a)(1) 
to “ultimate employment decision[s],” Pet. App. 4a, is 
flawed.  Most fundamentally, “Title VII contains no 
such limitation.”  Abercrombie, 575 U.S. at 773 (declin-
ing to read an unstated limitation into Title VII).  To the 
contrary, the text and structure of Section 703(a)(1) re-
fute such a limitation.  Section 703(a)(1) first makes it 
unlawful “to fail or refuse to hire or to discharge any 
individual” because of a protected trait, 42 U.S.C. 
2000e-2(a)(1)—a prohibition that does involve “ultimate 
employment decisions,”  Pet. App. 4a.  Section 703(a)(1) 
then makes it unlawful “otherwise to discriminate against 
any individual with respect to  * * *  terms, conditions, 
or privileges of employment.”  42 U.S.C. 2000e-2(a)(1) 
(emphasis added).  That part of the statute—particularly 
when set apart from hiring and firing by the word “other-
wise,” ibid.—cannot be read as limited to “ultimate em-
ployment decisions,” Pet. App. 4a; see Begay v. United 
States, 553 U.S. 137, 144 (2008) (explaining that “other-
wise” means “in a different way or manner”) (citation 
omitted).   

The court of appeals’ own list of “ultimate employment 
decisions” highlights the disconnect with the statutory 
text.  Pet. App. 4a.  The court identified five examples 

                                                      
2 Dollis arose under Title VII’s federal-sector provision, which 

provides that federal “personnel actions  * * *  shall be made free 
from any discrimination based on race, color, religion, sex, or national 
origin.” 42 U.S.C. 2000e-16(a).  Although that text differs from the 
text of Section 703(a)(1), the Fifth Circuit regularly applies the “ul-
timate employment decisions” limitation adopted in Dollis to Sec-
tion 703(a)(1) cases.  See, e.g., Pet. App. 4a; McCoy, 492 F.3d at 559. 
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of such decisions:  “hiring, granting leave, discharging, 
promoting, or compensating.”  Ibid. (quoting McCoy, 
492 F.3d at 559).  Three of those actions—“hiring,” “dis-
charging,” and “compensating”—are expressly covered 
by Section 703(a)(1).  Ibid.  The court of appeals thus 
effectively reads Section 703(a)(1)’s reference to “terms, 
conditions, or privileges of employment,” 42 U.S.C. 
2000e-2(a)(1), to cover only decisions such as “granting 
leave” and “promoting,” Pet. App. 4a (citation omitted).  
That is not a plausible account of statutory language 
that “strike[s] at the entire spectrum of disparate treat-
ment of men and women in employment.”  Meritor,  
477 U.S. at 64 (emphasis added; citations and internal 
quotation marks omitted).  By reading “ultimate em-
ployment decisions” into the statute, Pet. App. 4a, the 
Fifth Circuit thus reads “terms, conditions, or privi-
leges of employment,” 42 U.S.C. 2000e-2(a)(1), largely 
out of the statute. 

The court of appeals’ reading also departs from  
this Court’s precedents.  As noted above, the Court’s  
hostile-work-environment decisions have interpreted 
Section 703(a)(1) to support a claim that “the work en-
vironment [may be] so pervaded by discrimination that 
the terms and conditions of employment [a]re altered.”  
Vance v. Ball State Univ., 570 U.S. 421, 427 (2013).  But 
those decisions do not indicate that the “terms and con-
ditions of employment” that can be altered, ibid., are 
limited to “ultimate employment decisions,” such as 
“discharging” an employee who is the victim of harass-
ment, Pet. App. 4a (citation omitted).  Neither the court 
of appeals nor respondent has explained how the same 
statutory text can mean one thing in a hostile-work- 
environment claim but something else in a discrimina-
tion claim like this one.  Cf. Clark v. Martinez, 543 U.S. 
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371, 386 (2005) (declining to “give the same statutory 
text different meanings in different cases”). 

Finally, the court of appeals’ interpretation would 
produce untenable results.  By the court’s logic, even 
brazen acts of workplace discrimination do not give rise 
to a Title VII claim if they are not manifested in “ulti-
mate employment decisions.”  Pet. App. 4a.  An em-
ployer could, for example, shut off the heat in the offices 
of only racial-minority or female employees without lia-
bility for discrimination in the “terms, conditions, or 
privileges of employment.”  42 U.S.C. 2000e-2(a)(1).  
That result is “inconsistent with both the text and pur-
pose of Title VII.”  Nassar, 570 U.S. at 359. 

2. While maintaining its position that “ ‘[a]dverse em-
ployment actions include only ultimate employment de-
cisions,’ ” the Fifth Circuit has suggested in some deci-
sions that, “in certain cases, ‘a change in or loss of job 
responsibilities  …  may be so significant and material 
that it rises to the level of an adverse employment ac-
tion.’ ”  Welsh, 941 F.3d at 824 (citations omitted).  Re-
spondent observes (Br. in Opp. 25-35) that other courts 
of appeals have adopted analogous formulations.  But a 
“significant and material” discrimination limitation on 
Section 703(a)(1) suffers from the same flaws as an “ul-
timate employment decisions” rule, Welsh, 941 F.3d at 
824 (citations omitted)—Section 703(a)(1) “contains no 
such limitation,” Abercrombie, 575 U.S. at 773.3 

                                                      
3 Congress knows how to require a particular showing of harm for 

an employment-discrimination claim.  For example, Section 703(a)(2) 
makes it unlawful for an employer “to limit, segregate, or classify 
his employees or applicants for employment in any way which would 
deprive or tend to deprive any individual of employment opportuni-
ties or otherwise adversely affect his status as an employee, because 
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a. The government recently addressed a similar in-
terpretation of Title VII in Forgus v. Esper, No. 18-942.  
There, the Fourth Circuit applied its precedent requir-
ing an employee to show “some significant detrimental 
effect” from alleged discrimination to state a claim un-
der Section 703(a)(1).  Forgus v. Mattis, 753 Fed. Appx. 
150, 153 (2018) (per curiam) (citation omitted), petition 
for cert. pending, No. 18-942 (filed Jan. 15, 2019).  The 
court held that an employee who was denied a requested 
“lateral” transfer—a transfer that did not involve a 
change in pay or benefits—had not alleged the required 
“significant detrimental effect.”  Ibid. (citations omit-
ted).  The government opposed certiorari in that case on 
record-specific grounds, Gov’t Forgus Br. 8-10, but 
acknowledged that the court’s interpretation of Title 
VII was incorrect, even though the government had 
sometimes defended that reading in the past, id. at 10-16.4  

Of particular relevance here, the government ex-
plained that discriminatorily transferring (or declining 
to transfer) an employee implicates the “terms” or “con-
ditions” of employment under the ordinary meaning of 
Section 703(a)(1).  Gov’t Forgus Br. 13 (citation omit-
ted); accord Ortiz-Diaz, 867 F.3d at 81 (Kavanaugh, J., 
concurring) (“[T]ransferring an employee because of 
the employee’s race (or denying an employee’s re-
quested transfer because of the employee’s race) plainly 
constitutes discrimination with respect to ‘compensation, 

                                                      
of such individual’s race, color, religion, sex, or national origin.”   
42 U.S.C. 2000e-2(a)(2) (emphasis added). 

4 Forgus arose under Title VII’s federal-sector provision, 42 U.S.C. 
2000e-16(a), which has different language than Section 703(a)(1).  
See p. 12, n.2, supra.  Consistent with Fourth Circuit precedent, 
however, the court and the parties analyzed the case under Section 
703(a)(1).  See 753 Fed. Appx. at 153. 
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terms, conditions, or privileges of employment’ in viola-
tion of Title VII.”) (quoting 42 U.S.C. 2000e-2(a)(1)).  
The government added that the Fourth Circuit’s rule 
requiring “significant” discriminatory effects would pro-
duce untenable results.   Gov’t Forgus Br. 14.  For ex-
ample, under that rule, paying an employee one dollar 
less in annual salary based on race or sex would not be 
actionable because it would not qualify as “significant,” 
even though such discrimination falls squarely within 
the text of Section 703(a)(1).  Ibid. 

The same analysis applies to the Fifth Circuit’s deci-
sions limiting Section 703(a)(1) to “significant and ma-
terial” discrimination.  Welsh, 941 F.3d at 824 (citation 
omitted).  Indeed, the flawed decision in Forgus relied 
in part on Fifth Circuit precedent.  See 753 Fed. Appx. 
at 153 (citing Wheat v. Florida Parish Juvenile Justice 
Comm’n, 811 F.3d 702, 709 (5th Cir. 2016)). 

b. Respondent contends (Br. in Opp. 24-28) that this 
Court’s decision in Burlington Industries, Inc. v. Ellerth, 
524 U.S. 742 (1998), supports the “significant and mate-
rial” discrimination limitation read into Section 703(a)(1) 
by the Fifth Circuit and other courts of appeals.  That 
reasoning reflects a misunderstanding of Ellerth.  See 
Gov’t Forgus Br. 14-16.   

Ellerth involved a claim that a supervisor had cre-
ated a hostile work environment—and thereby altered 
“the terms or conditions of employment”—through “se-
vere or pervasive” sexual harassment of an employee.  
524 U.S. at 752.  The question in Ellerth was not the 
substantive standard for such a claim; the question was 
under what circumstances “an employer has vicarious 
liability” for sexual harassment by a supervisor.  Id. at 
754.  After reviewing agency-law principles, the Court 
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determined that vicarious liability exists “when the su-
pervisor’s harassment culminates in a tangible employ-
ment action, such as discharge, demotion, or undesira-
ble reassignment.”  Id. at 765.  The Court reasoned that 
such a “tangible employment action” by a supervisor 
necessarily “requires an official act of the enterprise,” 
and therefore supports imposing vicarious liability on 
the employer.  Id. at 761-762.  When no such “tangible 
employment action” is taken by a supervisor, the Court 
explained, an employer can avoid vicarious liability in 
certain circumstances by establishing an “affirmative 
defense.”  Id. at 764-765. 

Ellerth’s identification of the “tangible employment 
action[s]” that support automatic imputation of vicari-
ous liability to an employer says nothing about the 
meaning of “terms, conditions, or privileges of employ-
ment” in Section 703(a)(1).  42 U.S.C. 2000e-2(a)(1).  In-
deed, this Court has expressly stated that Ellerth “did 
not discuss the scope of  ” Title VII’s “general antidis-
crimination provision,” but rather invoked the concept 
of a “ ‘tangible employment action’  * * *  only to ‘iden-
tify a class of [hostile work environment] cases’ in which 
an employer should be held vicariously liable (without 
an affirmative defense) for the acts of supervisors.”  
White, 548 U.S. at 64-65 (quoting Ellerth, 524 U.S. at 
760-761) (emphases added; brackets in original).   Con-
trary to respondent’s contention (Br. in Opp. 24-28), 
Ellerth thus provides no support for the atextual re-
strictions on Section 703(a)(1) imposed by the Fifth Cir-
cuit and other courts of appeals.5 

                                                      
5 This Court in White held that retaliation claims under Section 

704(a) may be based only on actions “that a reasonable employee 
would have found  * * *  materially adverse.”  548 U.S. at 68.  That 
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B. The Decision Below Conflicts With The Decisions Of 

Other Courts Of Appeals 

The decision below conflicts with the decisions of 
other courts of appeals.  First, the Fifth Circuit’s inter-
pretation of Section 703(a)(1) as prohibiting discrimina-
tion in “only ‘ultimate employment decisions,’ ” Pet. 
App. 4a (quoting McCoy, 492 F.3d at 559), conflicts with 
the Sixth Circuit’s “reject[ion of] the rule that only ‘ul-
timate employment decisions[]’  * * *  can be materially 
adverse for the purpose of a Title VII retaliation or dis-
crimination claim.”  Michael v. Caterpillar Fin. Servs. 
Corp., 496 F.3d 584, 594 (2007), cert. denied, 552 U.S. 
1258 (2008).  The Ninth Circuit has also rejected “the 
Fifth  * * *  Circuit rule that only ‘ultimate employment 
actions’ such as hiring, firing, promoting and demoting 
constitute actionable adverse employment actions.”  
Ray v. Henderson, 217 F.3d 1234, 1242 (2000) (rejecting 
the rule with respect to retaliation claims); see Chuang 
v. University of California Davis, 225 F.3d 1115, 1125 
(9th Cir. 2000) (relying on Ray in interpreting Section 
703(a)(1)). 

In addition, several courts of appeals have reached 
results inconsistent with the Fifth Circuit’s rejection of 
petitioner’s claim.  The Seventh Circuit, for example, 

                                                      
limitation is appropriate in the retaliation context because Section 
704(a) prohibits “discriminat[ion]” because of protected conduct 
but—in contrast to Section 703(a)(1)—does not specify any particu-
lar forms of discrimination.  42 U.S.C. 2000e-3(a).  As the Court in 
White explained, a “material adversity” limitation is necessary in 
the retaliation context “to separate significant [harms] from trivial 
harms” that would not have “  ‘dissuaded a reasonable worker from 
making or supporting a charge of discrimination.’  ”  548 U.S. at 68 
(citation omitted).  In adopting that reading of the retaliation provi-
sion, the Court expressly held that the scope of Section 703(a)(1) is 
different because of its different text.  Id. at 61-67. 
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reversed a district-court decision that had set aside a 
jury verdict for employees who alleged a race-based re-
assignment to “ditch digging duty” involving “signifi-
cantly harsher working conditions” than their prior of-
fice jobs.  Tart v. Illinois Power Co., 366 F.3d 461, 464, 
473 (2004).  The Fifth Circuit presumably could not 
reach that result given its position that the harsher 
“working conditions” identified by petitioner are not 
among the “ultimate employment decisions” actionable 
under Section 703(a)(1).  Pet. App. 4a.  Relatedly, the 
Fifth Circuit has held that “imposing a higher work-
load” on the alleged basis of a protected trait “does not 
qualify” as actionable under Section 703(a)(1).  Outley 
v. Luke & Assocs., Inc., 840 F.3d 212, 217 (2016); see 
Pet. App. 40a.  But the Second and Ninth Circuits have 
taken the opposite position—that “the assignment of a 
disproportionately heavy workload” is actionable under 
Section 703(a)(1).  Feingold v. New York, 366 F.3d 138, 
153 (2d Cir. 2004); see Davis v. Team Elec. Co., 520 F.3d 
1080, 1090 (9th Cir. 2008) (similar). 

To the extent the Fifth Circuit interprets Section 
703(a)(1) to cover only “significant and material” dis-
crimination, Welsh, 941 F.3d at 824 (citation omitted), 
that approach is more closely aligned with the formula-
tions adopted by most other circuits, see Pet. 12-16; Br. 
in Opp. 26-35.  But it is unclear how that standard ap-
plies in the Fifth Circuit, given that the court continues 
to articulate its “ultimate employment decisions” rule at 
the same time.  Welsh, 941 F.3d at 824.  In any event, 
the alternative formulation suggested by some Fifth 
Circuit decisions and adopted by most courts of appeals 
conflicts with the text and purpose of Title VII.  See 
Ortiz-Diaz, 867 F.3d at 81 (Kavanaugh, J., concurring); 
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pp. 15-16, supra.  Even if there were not a square cir-
cuit conflict, such a widespread misreading of a key  
employment-discrimination provision would warrant 
this Court’s review.  See National R.R. Passenger 
Corp. v. Morgan, 536 U.S. 101, 108-109 (2002) (granting 
certiorari to review lower courts’ “various approaches” 
to a Title VII question, and adopting a different inter-
pretation based on “the text of the statute”).   

Last May in Forgus, the government suggested 
that—particularly in light of the record-specific prob-
lems in that case—the Court might wish to allow further 
percolation on this question before granting review.  
See Gov’t Forgus Br. 13-14.  But it does not appear that 
any court has reconsidered its position in that time.  
Given that many circuits have entrenched precedents 
dating back decades that can only be revisited through 
rehearing en banc, see, e.g., Dollis, 77 F.3d at 781-782, 
it may not be practically likely that courts of appeals 
will correct their own errors.  The government there-
fore now agrees that this Court’s review is warranted. 

C. The Question Presented Warrants Review In This Case 

1. The question presented is undeniably important.   
Section 703(a)(1) is “Title VII’s core antidiscrimination 
provision,” White, 548 U.S. at 61, and questions arise 
frequently about whether employer actions fall within 
the “terms, conditions, or privileges of employment,”  
42 U.S.C. 2000e-2(a)(1).  In recent years, the EEOC has 
received between 15,000 and 19,000 Title VII adminis-
trative charges per year asserting discrimination in the 
“[t]erms [or] condition[s]” of employment.  EEOC, Stat-
utes by Issue (Charges filed with EEOC), FY 2010-FY 
2019, https://go.usa.gov/xdBBu.  Those charges repre-
sent more than a quarter of all Title VII charges re-
ceived by the EEOC in each fiscal year.  See ibid.; 
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EEOC, Title VII of the Civil Rights Act of 1964 Charges 
(Charges filed with EEOC), FY 1997–FY 2019, https:// 
go.usa.gov/xdBK3.  The “proper interpretation and im-
plementation of  ” Section 703(a)(1) thus has “central im-
portance to” employment-discrimination litigation.  Nas-
sar, 570 U.S. at 358 (similarly noting the large number 
of EEOC charges filed under Title VII’s anti-retaliation 
provision). 

Clarifying the meaning of “terms, conditions, or priv-
ileges of employment” in Section 703(a)(1) would also 
have beneficial effects beyond Title VII.  Other promi-
nent anti-discrimination statutes, such as the Age Dis-
crimination in Employment Act of 1967, 29 U.S.C. 621 
et seq., and the Americans With Disabilities Act of 1990, 
42 U.S.C. 12101 et seq., include provisions prohibiting 
discrimination with respect to “terms, conditions, [or] 
privileges of employment,” 29 U.S.C. 623(a)(1); 42 U.S.C. 
12112(a).  Numerous whistleblower-protection statutes 
prohibit discrimination in the “terms” or “conditions” of 
employment because of an employee’s protected con-
duct.  See, e.g., 18 U.S.C. 1514A(a); 21 U.S.C. 399d(a); 
49 U.S.C. 42121(a).  And the Department of Labor en-
forces Executive Order No. 11,246, 30 Fed. Reg. 12,319 
(Sept. 28, 1965), which incorporates Title VII principles 
in regulating federal contractors.  See Office of Fed. 
Contract Compliance Programs, U.S. Dep’t of Labor, 
Federal Contract Compliance Manual §§ 2E03, 2J, 2K, 
https://go.usa.gov/xdB8t.  Resolving the question pre-
sented would thus have broad significance for federal 
employment-discrimination law. 

2. Although respondent identifies several purported 
impediments to review, this case provides a suitable ve-
hicle for this Court to resolve the question presented. 
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Respondent first observes (Br. in Opp. 14 & n.2) that 
the decision below is nonprecedential.  But the court of 
appeals relied on a precedential decision for its relevant 
holding.  See Pet. App. 4a (citing McCoy, 492 F.3d at 
559).  And it is not uncommon for this Court to review 
unpublished decisions that resolve important questions 
based on prior circuit precedent.  See, e.g., Mont v. 
United States, 139 S. Ct. 1826, 1831 (2019); Nieves v. 
Bartlett, 139 S. Ct. 1715, 1721 (2019). 

Respondent also contends (Br. in Opp. 18-21) that 
petitioner failed to preserve the question presented in 
the court of appeals.  But this Court may review “an is-
sue not pressed [below] so long as it has been passed 
upon.”  United States v. Williams, 504 U.S. 36, 41 
(1992).  And “[t]There is no doubt in the present case 
that the [court of appeals] decided the crucial issue,” id. 
at 43, when it held that Section 703(a)(1) prohibits dis-
crimination in “only  ‘ultimate employment decisions,’ 
such as ‘hiring, granting leave, discharging, promoting, 
or compensating,’ ” Pet. App. 4a (citation omitted); see 
Pet. i.  Given the Fifth Circuit’s deeply entrenched prec-
edent, moreover, it seems unlikely that petitioner’s rais-
ing the issue would have affected that court’s resolution 
of his appeal. 

Finally, respondent contends (Br. in Opp. 14-17, 36-
37) that resolving the question presented would not al-
ter the outcome of the case because petitioner cannot 
succeed on the merits.  The record, however, does not 
clearly support that assertion.  Petitioner testified in a 
deposition that black crew members were assigned to 
work outside “in the heat,” while white crew members 
worked inside, and that his supervisors refused his re-
quests for a “rotation.”  D. Ct. Doc. 33-6, at 20, 26-28 
(June 29, 2017).  Petitioner also submitted declarations 
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from two witnesses who purported to corroborate his 
account.  D. Ct. Doc. 33-1, at 1-2 (June 29, 2017); D. Ct. 
Doc. 33-2, at 1-3 (June 29, 2017).  The district court re-
jected those declarations for failure to establish founda-
tion or personal knowledge and concluded that peti-
tioner had failed to identify similarly situated white 
comparators.  Pet. App. 35a-38a.  The court of appeals, 
however, “[a]ssum[ed]” that “the declarations [had] 
identif[ied] similarly situated comparators,” and then 
resolved the case on the purely legal ground that peti-
tioner’s allegations did not state a claim under Section 
703(a)(1).  Id. at 4a. 

If this Court were to reverse the court of appeals’ 
decision on that legal question, the lower courts could 
determine on remand whether petitioner presented suf-
ficient evidence to allow his claim to proceed under a 
proper interpretation of Section 703(a)(1).  The court of 
appeals could also, if appropriate, review the district 
court’s ruling on the admissibility of the declarations 
supporting petitioner’s account.  The government takes 
no position on the proper resolution of those case-specific 
issues.  But it appears from the record that petitioner 
has at least some possibility of surviving a motion for 
summary judgment.  Respondent’s assertion that this 
Court’s resolution of the question presented could not 
have any practical effect is accordingly unsound. 
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CONCLUSION 

The petition for a writ of certiorari should be granted. 
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(I) 

QUESTION PRESENTED 

Whether the district court properly dismissed peti-
tioner’s employment discrimination and retaliation claims 
under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
2000e et seq., where petitioner did not apply for the job 
transfer that forms the basis of her claims in the man-
ner that her federal employer required. 
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(1) 

In the Supreme Court of the United States 
 

No. 18-942 

ASHIDDA FORGUS, PETITIONER 

v. 

PATRICK M. SHANAHAN, ACTING SECRETARY OF DEFENSE 

 

ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

 

BRIEF FOR THE RESPONDENT IN OPPOSITION 

 

OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. 1-7) is 
not published in the Federal Reporter but is reprinted 
at 753 Fed. Appx. 150.  The opinion of the district court 
(Pet. App. 11-20) is not published in the Federal Sup-
plement but is available at 2017 WL 6343791. 

JURISDICTION 

The judgment of the court of appeals was entered on 
October 17, 2018. The petition for a writ of certiorari 
was filed on January 15, 2019.  The jurisdiction of this 
Court is invoked under 28 U.S.C. 1254(1). 

STATEMENT 

Petitioner, an employee at the Defense Logistics 
Agency (DLA) of the Department of Defense, verbally 
requested a transfer from one DLA branch to another.  
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When the DLA did not grant the transfer, petitioner al-
leged discrimination and retaliation under Title VII of 
the Civil Rights Act of 1964, 42 U.S.C.  2000e et seq.  Af-
ter filing a complaint with the DLA Equal Employment 
Opportunity Office (EEOO) and obtaining review by the 
Equal Employment Opportunity Commission (EEOC), 
petitioner filed suit in district court.  The district court 
dismissed her complaint for failure to state a claim.  Pet. 
App. 11-20.  The court of appeals affirmed.  Id. at 1-7. 

1. Title VII broadly prohibits employment discrimi-
nation by private-sector and federal-sector employers, 
respectively.1   

a. Title VII’s private-sector provision makes it an 
“unlawful employment practice” for an employer to take 
certain enumerated actions against an individual “be-
cause of such individual’s race, color, religion, sex, or 
national origin.”  42 U.S.C. 2000e-2(a)(1).  Specifically, 
an employer may not “fail or refuse to hire,” “discharge,” 
or “otherwise  * * *  discriminate against any individual 
with respect to his compensation, terms, conditions, or 
privileges of employment” on the basis of the protected 
characteristics.  Ibid.   

In addition to that “substantive antidiscrimination 
provision,” Title VII’s private-sector provision prohib-
its retaliation by employers.  Burlington N. & Santa Fe 
Ry. Co. v. White, 548 U.S. 53, 61 (2006).  As relevant here, 
an employer may not “discriminate” against an individ-
ual “because he has opposed any practice made an unlaw-
ful employment practice by [Title VII], or because he 
has made a charge, testified, assisted, or participated in 
any manner in an investigation, proceeding, or hearing 
under [Title VII].”  42 U.S.C. 2000e-3(a).   
                                                      

1 Title VII’s private-sector provision applies to state- and local-
government employers.  42 U.S.C. 2000e(b). 
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b. Title VII’s federal-sector provision also includes  
a substantive antidiscrimination provision.  42 U.S.C. 
2000e-16(a).  Unlike its private-sector counterpart, the 
federal-sector antidiscrimination provision “contains a 
broad prohibition of ‘discrimination,’ rather than a list 
of specific prohibited practices.”  Gomez-Perez v. Potter, 
553 U.S. 474, 487 (2008).  Specifically, the federal-sector 
antidiscrimination provision states that “[a]ll personnel 
actions” affecting employees or applicants “shall be 
made free from any discrimination based on” the same 
protected characteristics listed in the private-sector 
provision.  42 U.S.C. 2000e-16(a).   

Unlike Title VII’s private-sector provision, the federal- 
sector provision does not expressly prohibit employer 
retaliation.  See Gomez-Perez, 553 U.S. at 487-488.  This 
Court, however, has determined that the federal-sector 
provision of the Age Discrimination in Employment Act 
of 1967, 29 U.S.C. 633a, which is “patterned ‘directly af-
ter’ Title VII’s federal-sector discrimination ban,” au-
thorizes a retaliation claim, Gomez-Perez, 553 U.S. at 
487 (citation omitted).  The Court has subsequently  
“assume[d] without deciding” that a federal employee 
can bring a retaliation claim under Title VII.  Green v. 
Brennan, 136 S. Ct. 1769, 1774 n.1 (2016). 

2. Petitioner, an African-American woman, works at 
the DLA.  Pet. App. 11-12.  The DLA “consists of sev-
eral directorates, including the Business Process Sup-
port Directorate, which includes the Order Fulfillment 
Division.”  Id. at 12.  The Order Fulfillment Division 
“has two branches:  Order Management and Inventory 
Management.”  Ibid.  Petitioner “works as a Business 
Process Analyst, a position which exists in both  * * *  
branches.”  Ibid.  Petitioner “works exclusively within 
the Order Management branch.”  Ibid.   
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After starting at her current position in 2009, peti-
tioner “made complaints or requests” about several as-
pects of her employment, including seating arrange-
ments, the absence of an assigned employee to serve as 
her backup, access to training opportunities, the con-
duct of informal office meetings, her workload, and par-
ticular assignments.  Pet. App. 13; see C.A. App. 44, 53-
57.  In some cases, the DLA “acquiesced,” but petitioner 
“ma[d]e more complaints or requests.”  Pet. App. 13. 

In January 2011, the DLA announced a “few vacan-
cies” for business process analyst positions.  C.A. App. 
68; see Pet. App. 13.  The announcement did not specify 
which branch (or branches) would ultimately employ 
the analysts.  Petitioner submitted an application but 
was informed that the vacancy announcement described 
her current position and that she would have to submit 
a written transfer request if she wanted to transfer to a 
different branch.  Pet. App. 13; see C.A. App. 116.   

Petitioner never submitted a written request to 
transfer.  Pet. App. 13-14.  Instead, she wrote in an 
email to her supervisor that she had “an interest to 
work in both [the Order Management] and [Inventory 
Management] branches” and that she “would like to 
broaden [her] scope of experience in [Order Manage-
ment] with other duties outside of those already as-
signed.”  C.A. App. 149.  Petitioner also verbally informed 
her supervisors during in-person meetings that she 
wanted to transfer to Inventory Management.  Pet. App. 
13.  After being informed again that a transfer required 
a written request, petitioner still did not submit a writ-
ten request.  See C.A. App. 76.  Rather, she told her su-
pervisor that the DLA should treat her application as a 
transfer request.  Pet. App. 13-14; see C.A. App. 75.   
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The DLA did not transfer petitioner.  Instead, peti-
tioner’s supervisor assigned her to projects in which she 
would receive experience “in Inventory Management, 
the department to which she desired a transfer.”  Pet. 
App. 17.  The DLA ultimately hired two African-American 
men from outside petitioner’s division for the business 
process analyst positions.  Id. at 14, 16.  One was as-
signed to Order Management; the other was assigned to 
Inventory Management.  Id. at 14. 

3. Petitioner filed a complaint with the DLA’s EEOO.  
As relevant here, she alleged that the DLA’s decision 
not to transfer her constituted racial or gender discrim-
ination and retaliation for her earlier complaints about 
her working conditions.  Pet. App. 14; see C.A. App. 60-61.  
An EEOC administrative judge determined that peti-
tioner had not established that the DLA’s “alleged con-
duct was related to her race or sex” but instead “con-
cern[ed] management decisions about typical work- 
related issues.”  C.A. App. 58.  The judge likewise re-
jected petitioner’s retaliation claim, concluding that the 
DLA’s “legitimate nonretaliatory reasons” were not 
“pretext for retaliation.”  Id. at 61.  The EEOC Office of 
Federal Operations affirmed.  Id. at 47. 

4. Petitioner brought this action in federal district 
court, asserting discrimination and retaliation claims 
under the federal-sector provision of Title VII.  The 
court dismissed the complaint for failure to state a 
claim.  Pet. App. 11-20.   

In dismissing petitioner’s discrimination claim, the 
district court explained that petitioner’s “supervisor 
told her she needed to submit a written request to re-
ceive a transfer, but [petitioner] claims she orally re-
quested a transfer in several meetings.”  Pet. App. 16.  
The court added that petitioner had requested “changes 
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in her workload,” and that her supervisor “assigned her 
to a new project in which she received both an increased 
workload and experience in Inventory Management, 
the department to which she desired a transfer.”  Id. at 
17.  Based on those aspects of the record, the court con-
cluded that petitioner had pleaded “insufficient facts to 
show an adverse action with regard to her transfer re-
quests.”  Ibid.  The court observed that “[a]n employee 
cannot expect to receive everything she requests from 
her employer,” and petitioner had “not shown any ‘sig-
nificant detrimental effect’ because she has not received 
a transfer,” particularly given that “her supervisor 
made efforts to give [her] experience in the Inventory 
Management branch.”  Ibid. (quoting Holland v. Wash-
ington Homes, Inc., 487 F.3d 208, 219 (4th Cir. 2007), 
cert. denied, 552 U.S. 1102 (2008)). 

The district court also dismissed petitioner’s retalia-
tion claim.  Pet. App. 17-18.  The court explained that a 
plaintiff “bringing a retaliation claim must allege that 
(1) she engaged in protected activity, (2) the employer 
took adverse action against her, and (3) a causal rela-
tionship existed between the protected activity and the 
adverse employment action.”  Id. at 17.  The court ex-
plained that petitioner had “failed to show that any” 
DLA conduct, including the alleged denial of her trans-
fer request, amounted to an “adverse action” sufficient 
for a retaliation claim, because none of the cited conduct 
would have “dissuaded a reasonable worker from mak-
ing or supporting a charge of discrimination.”  Id. at 18 
(quoting White, 548 U.S. at 68).2 

                                                      
2 The parties and the court assumed, without directly addressing 

the issue, that petitioner could bring a retaliation claim under Title 
VII’s federal-sector provision, even though the provision does not 
expressly authorize such a claim.  See p. 3, supra. 
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5. The court of appeals affirmed in an unpublished 
decision.  Pet. App. 1-7.  After reciting the pleading 
standards articulated by this Court in Ashcroft v. Iqbal, 
556 U.S. 662 (2009), and Bell Atlantic Corp. v. Twombly, 
550 U.S. 544 (2007), the court of appeals concluded that 
the “allegations in [petitioner’s] complaint consisted of 
‘labels and conclusions’ that were insufficient to with-
stand a motion to dismiss, or complained of actions that 
were not ‘adverse.’  ”  Pet. App. 5.  The court stated that 
a plaintiff alleging “an ‘adverse employment action’ for 
purposes of a Title VII disparate treatment claim,” 
ibid., “must show ‘some significant detrimental effect,’  ” 
ibid. (quoting Holland, 487 F.3d at 219).  The court also 
cited precedents from other circuits indicating that the 
“mere denial of a reassignment to a purely lateral posi-
tion  * * *  is typically not a materially adverse action.”  
Ibid. (citation omitted); see id. at 5-6.   

With respect to petitioner’s retaliation claim, the 
court of appeals stated that petitioner had “failed to op-
pose” dismissal of her claim “in any meaningful way” in 
the district court, and that she had accordingly “waived 
appellate review over the district court’s dismissal of  ” 
that claim.  Pet. App. 6.  The court added that such “un-
preserved arguments may not be addressed on appeal 
unless plain error has occurred or exceptional circum-
stances exist,” and petitioner did “not argue that” either 
of those criteria was satisfied.  Ibid.  In any event, the 
court of appeals “discern[ed] no error in the district 
court’s rationale for dismissal,” because “none of the ac-
tions about which [petitioner] complains on appeal con-
stitute materially adverse employment actions suffi-
cient to support her retaliation claim[].”  Id. at 6-7. 
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ARGUMENT 

Petitioner contends (Pet. 14-24) that she asserted  
actionable Title VII discrimination and retaliation claims 
based on the denial of her alleged transfer request.  The 
court of appeals correctly rejected those claims on the 
threshold factual ground that petitioner failed to apply for 
a transfer through the procedures the DLA required—
procedures she does not challenge as unlawful.  That fac-
tual obstacle, along with multiple argument-preservation 
issues, makes this case an inappropriate vehicle for con-
sidering broader questions about when the denial of a 
transfer may form the basis of a Title VII discrimina-
tion or retaliation claim.   

In the government’s view, the court of appeals’ position 
—i.e., that a discriminatory denial of a transfer is not 
actionable under Title VII where there is “no reduction in 
pay and no more than a minor change in working condi-
tions,” Pet. App. 5 (citation omitted)—is incorrect.  Under 
the plain meaning of the statutory text, the discriminatory 
denial of a job transfer is a “personnel action[]” cogniza-
ble under Title VII’s federal-sector provision, 42 U.S.C. 
2000e-16(a), even if no change in pay or working condi-
tions results.  Likewise, a discriminatory denial of a trans-
fer is “discriminat[ion]  * * *   with respect to  * * *  terms, 
conditions, or privileges of employment” under Title VII’s 
private-sector provision, 42 U.S.C. 2000e-2(a)(1), even if 
the transfer is “purely lateral,” Pet. App. 5 (citation 
omitted).  This Court’s review of those questions may 
be warranted in a future case.   

1. Title VII requires a federal employer to make 
“personnel actions  * * *  free from any discrimination 
based on race, color, religion, sex, or national origin.”  
42 U.S.C. 2000e-16(a).  Petitioner contends (Pet. 2, 14-
15) that the DLA’s decision not to grant her alleged 
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transfer request constitutes a personnel action imper-
missibly based on race or sex.  The court of appeals cor-
rectly determined that, based on the record presented 
here, petitioner failed to state a discrimination claim. 

a. As a threshold matter, petitioner’s claim required 
her to plausibly allege that she applied for the transfer 
that she contends was denied on the basis of race or sex.  
See, e.g., Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 
(2007).  Petitioner failed to make that showing.  The dis-
trict court found, and petitioner does not dispute, that 
her “supervisor told her she needed to submit a written 
request to receive a transfer,” but she only “orally re-
quested a transfer in several meetings.”  Pet. App. 16 
(emphases added); see C.A. App. 76 (petitioner recog-
nizing that she was required to submit a written trans-
fer request); id. at 85-86 (email documenting petitioner’s 
in-person rather than written request); id. at 142-143 
(supervisor explaining that petitioner had “to put into 
writing her request”).  Petitioner’s only written request 
—an email—expressed “an interest to work in both  
* * *  branches,” not to transfer from one branch to the 
other.  Id. at 149 (emphasis added).  The DLA “made 
efforts” to satisfy that interest by assigning petitioner 
to projects in which she would receive “experience in 
Inventory Management, the department to which she 
desired a transfer.”  Pet. App. 18.  

Petitioner does not contend that the DLA procedures 
requiring a written transfer request were themselves 
discriminatory.  Nor does she suggest that she was 
treated differently than any other employee who failed 
to submit a written request for a transfer.  The court of 
appeals therefore correctly determined that petitioner’s 
“labels and conclusion” regarding the denial of her trans-
fer request “were insufficient to withstand a motion to 

Case: 21-10133      Document: 00515871990     Page: 62     Date Filed: 05/21/2021



10 

 

dismiss.”  Pet. App. 5.  That fact-bound assessment of 
the adequacy of the pleadings provides an independent 
basis to support the decision below and does not war-
rant this Court’s review.  

b. The court of appeals concluded in the alternative 
that petitioner’s discrimination claim should be dis-
missed because the denial of a request for a transfer to 
a “purely lateral position” is not actionable.  Pet. App. 5 
(citation omitted).  Although most courts of appeals 
have adopted a similar understanding, and although the 
government has defended such an understanding in the 
past, that reading of the statute is incorrect.  

i. Title VII’s federal-sector provision requires that 
all “personnel actions” be “free from any discrimination 
based on race, color, religion, sex, or national origin.”  
42 U.S.C. 2000e-16(a).  Although Title VII does not de-
fine “personnel action[],” ibid., a formal decision to trans-
fer an employee from one job to another—or to deny a 
request for such a transfer—falls squarely within the 
ordinary meaning of the term.  The Civil Service Re-
form Act of 1978, Pub. L. No. 95-454, 92 Stat. 1111, for 
example, defines “personnel action” to include “a detail, 
transfer, or reassignment.”  5 U.S.C. 2302(a)(2)(A)(iv).  
This Court has described a “personnel action” as en-
compassing “promotion, salary, or work assignments.”  
Engquist v. Oregon Dep’t of Agric., 553 U.S. 591, 608 
(2008).  And federal employees receive an official notice 
of personnel action when, among other things, they un-
dertake a “[p]osition [c]hange” or “[r]eassignment” that 
does not involve a change in pay grade.  U.S. Office of 
Personnel Management, The Guide to Processing Per-
sonnel Actions, 14-3 to 14-4 (Mar. 2017). 
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Contrary to the position adopted by the decision be-
low and other courts of appeals, none of those defini-
tions of “personnel action” requires a “reduction in pay” 
or “more than a minor change in working conditions.”  
Pet. App. 5 (citation omitted).  To be sure, an employee 
might seek a transfer to obtain greater pay or better 
working conditions, and an employee might oppose a 
transfer that reduces pay or worsens working condi-
tions.  But the formal order or denial of a lateral transfer 
that does not involve changes in pay or working conditions 
is no less a “personnel action[],” 42 U.S.C. 2000e-16(a), un-
der the ordinary meaning of the term.  See Taniguchi 
v. Kan Pac. Saipan, Ltd., 566 U.S. 560, 566 (2012) 
(“When a term goes undefined in a statute, we give the 
term its ordinary meaning.”).  And nothing about the 
context of Title VII’s federal-sector provision suggests 
a departure from that ordinary meaning.  To the con-
trary, transferring employees between jobs (or reject-
ing requested transfers) because of race, sex, or other 
protected characteristics directly undermines “the im-
portant purpose of Title VII—that the workplace be an 
environment free of discrimination.”  Ricci v. DeStefano, 
557 U.S. 557, 580 (2009). 

ii. Petitioner did not argue the case under the federal- 
sector provision, 42 U.S.C. 2000e-16(a), and neither the 
government nor the court of appeals analyzed peti-
tioner’s discrimination claim under the text of that pro-
vision.  The parties and the court instead relied on cases 
decided under Title VII’s private-sector antidiscrimina-
tion provision, 42 U.S.C. 2000e-2(a)(1), which prohibits 
discrimination against an employee “with respect to his 
compensation, terms, conditions, or privileges of employ-
ment.”  Despite the difference in language, the court be-
low and other courts of appeals have routinely reviewed 
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“claims brought by federal employees” under the “com-
parable” private-sector provision.  Baqir v. Principi, 
434 F.3d 733, 742 (4th Cir.), cert. denied, 549 U.S. 1051 
(2006); see, e.g., Ponce v. Billington, 679 F.3d 840, 844 
(D.C. Cir. 2012) (stating that the provisions provide “es-
sentially the same guarantees against” discrimination) 
(citation omitted); see also Morton v. Mancari, 417 U.S. 
535, 547 (1974) (“In general, it may be said that the sub-
stantive anti-discrimination law embraced in Title VII 
was carried over and applied to the Federal Govern-
ment.”); Gov’t C.A. Br. 18-27 (relying primarily on  
private-sector cases). 

Although the government did not contest this issue 
below, the text of the private-sector antidiscrimination 
provision does not support the court of appeals’ conclu-
sion.  The court stated that Section 2000e-2(a)(1) re-
quires an “ adverse employment action,” which the court 
defined as an action that “ ‘adversely affect[s] the terms, 
conditions, or benefits of the plaintiff  ’s employment.’ ”  
Pet. App. 5 (citation omitted).  The court further stated 
that an adverse employment action must involve “some 
significant detrimental effect.”  Ibid. (quoting Holland 
v. Washington Homes, Inc., 487 F.3d 208, 219 (4th Cir. 
2007), cert. denied, 552 U.S. 1102 (2008)).  The court 
cited precedents from other circuits concluding that the 
“mere denial of a reassignment to a purely lateral posi-
tion”—i.e., a position involving “no reduction in pay and 
no more than a minor change in working conditions”—
“is typically not a materially adverse action.”  Ibid. 
(quoting Wheat v. Florida Parish Juvenile Justice 
Comm’n, 811 F.3d 702, 709 (5th Cir. 2016)); see id. at 6 
(citing Brown v. Advocate S. Suburban Hosp., 700 F.3d 
1101, 1108 (7th Cir. 2012)); see also Brown v. Brody,  
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199 F.3d 446, 455-456 (D.C. Cir. 1999) (similar); Wil-
liams v. Bristol-Myers Squibb Co., 85 F.3d 270, 274  
(7th Cir. 1996) (similar). 

Despite its widespread acceptance by courts of ap-
peals and its endorsement by the federal government in 
some cases, the view that a “purely lateral” transfer is 
not actionable under Section 2000e-2(a)(1), Pet. App. 5 
(citation omitted), is incorrect.  Under the ordinary 
meaning of the statutory language, formally transfer-
ring an employee from one job to another involves the 
“terms” or “conditions” of employment.  42 U.S.C. 
2000e-2(a)(1).  Indeed, it is difficult to imagine a more 
fundamental “term[]” or “condition[]” of employment 
than the position itself.  Ibid.  Thus, “transferring an 
employee because of the employee’s race (or denying an 
employee’s requested transfer because of the employee’s 
race) plainly constitutes discrimination with respect to 
‘compensation, terms, conditions, or privileges of em-
ployment’ in violation of Title VII.”  Ortiz-Diaz v. United 
States Dep’t of Hous. & Urban Dev., 867 F.3d 70, 81 
(D.C. Cir. 2017) (Kavanaugh, J., concurring) (quoting  
42 U.S.C. 2000e-2(a)).  Under that straightforward 
reading of the statutory text, “[a]ll discriminatory 
transfers (and discriminatory denials of requested 
transfers) are actionable under Title VII.”  Ibid.; accord 
id. at 80-81 (Rogers, J., concurring). 

The government also did not contest below the court  
of appeals’ closely related view that Section 2000e-2(a)(1) 
requires a showing of “some significant detrimental ef-
fect,” Pet. App. 5 (quoting Holland, 487 F.3d at 219) 
(emphasis added).  But that position is similarly mis-
guided.  Neither Section 2000e-2(a)(1) nor the federal-
sector provision includes any such requirement in  
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its text.3  And categorically applying a significant- 
detrimental-effect requirement would produce untena-
ble results.  For example, paying an employee one dol-
lar less in annual salary based solely on that employee’s 
race or sex likely would not be actionable under a  
significant-detrimental-effect standard, because a one-
dollar difference in annual pay is not likely “signifi-
cant.”  Ibid. (citation omitted).  But such transparently 
disparate treatment with respect to a formal aspect of 
employment would be irreconcilable with the statutory 
text that covers the “compensation, terms, conditions or 
privileges of employment,” 42 U.S.C. 2000e-2(a)(1), and 
its objective to make “the workplace be an environment 
free of discrimination,” Ricci, 557 U.S. at 580. 

The court of appeals appears to have derived its  
significant-detrimental-effect standard—and its re-
lated position that purely lateral transfers are not  
actionable—in part from this Court’s decision in Bur-
lington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998).  
See Boone v. Goldin, 178 F.3d 253, 256 (4th Cir. 1999) 
(citing Ellerth, 524 U.S. at 761).  Ellerth, however, in-
volved a claim against an employer for creating a hostile 
work environment through “severe or pervasive” sexual 
harassment—a theory of discrimination this Court has 
found actionable under Title VII.  524 U.S. at 754; see, 
e.g., Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 

                                                      
3 Title VII’s following provision does make it unlawful for an em-

ployer “to limit, segregate, or classify his employees or applicants 
for employment in any way which would deprive or tend to deprive 
any individual of employment opportunities or otherwise adversely 
affect his status as an employee, because of such individual’s race, 
color, religion, sex, or national origin.”  42 U.S.C. 2000e-2(a)(2) (em-
phasis added). 
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75, 81 (1998).  The question in Ellerth was not the sub-
stantive standard that applies to such a claim, but ra-
ther under what circumstances “an employer has vicar-
ious liability” based on sexual harassment by one of its 
agents (“a supervisor”) against an employee.  524 U.S. 
at 754.  After reviewing agency-law principles, the 
Court determined that vicarious liability exists “when 
the supervisor’s harassment culminates in a tangible 
employment action, such as discharge, demotion, or un-
desirable reassignment.”  Id. at 765 (emphasis added); 
see id. at 761 (similarly defining “tangible employment 
action” as “a significant change in employment status, 
such as hiring, firing, failing to promote, reassignment 
with significantly different responsibilities, or a deci-
sion causing a significant change in benefits”).  The 
Court reasoned that a “tangible employment action” 
necessarily “requires an official act of the enterprise,” 
and therefore supports vicarious liability against the 
employer for the acts of the supervisor under tradi-
tional agency principles.  Id. at 761-762.  By contrast, 
when there is no “tangible employment action,” an em-
ployer can avoid vicarious liability by raising an “affirm-
ative defense”—that the supervisor was not actually 
acting with the aid of the company.  Id. at 764-765. 

Ellerth’s discussion of “tangible employment ac-
tions” in determining when to impute vicarious liability 
to an employer does not resolve whether a discrimina-
tory transfer (or discriminatory denial of a requested 
transfer) constitutes “discriminat[ion]  * * *  with respect 
to  * * *  compensation, terms, conditions, or privileges 
of employment.”  42 U.S.C. 2000e-2(a)(1).  Indeed, this 
Court has expressly explained that Ellerth “did not dis-
cuss the scope of  ” Title VII’s “general antidiscrimina-
tion provision,” and invoked the concept of a “ ‘tangible 
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employment action’  * * *  only to ‘identify a class of 
[hostile work environment] cases’ in which an employer 
should be held vicariously liable (without an affirmative 
defense) for the acts of supervisors.”  Burlington N. & 
Santa Fe Ry. Co. v. White, 548 U.S. 53, 64-65 (2006) 
(quoting Ellerth, 524 U.S. at 760-761) (emphases 
added).  Ellerth thus provides no support for the posi-
tion that an employer’s discriminatory act is cognizable 
under Title VII’s antidiscrimination provision only if it 
amounts to a “tangible employment action.”  524 U.S. at 
761, 765.4   

c. Given the significant and widespread misreading 
of Title VII embodied in the decision below, this Court’s 
review would likely be appropriate in a properly pre-
sented case.  But as discussed above, this case would be 
a poor vehicle for review, because the courts below dis-
missed petitioner’s claim on the independent and case-
specific ground that she did not apply for a transfer 
through the procedures that her employer required—
procedures that she does not allege to be discriminatory 
or otherwise inappropriate.  See pp. 9-10, supra.  The 
Court may also wish to allow further percolation on the 
question presented in light of the recent calls for lower 
courts to reconsider their precedents, see Ortiz-Diaz, 

                                                      
4 Ellerth did state that it “import[ed] the concept of a tangible em-

ployment action” from circuit cases discussing the substantive scope 
of Title VII’s antidiscrimination provisions.  524 U.S. at 761.  But 
Ellerth made clear that it was “import[ing]” that concept only “for 
resolution of the vicarious liability issue” and “[w]ithout endorsing 
the specific results” of the decisions it cited.  Ibid.  To the extent 
that passage could have suggested that Ellerth tacitly considered a 
“tangible employment action” to be an element of a substantive dis-
crimination claim, see U.S. Amicus Br. at 21-23, White, supra  
(No. 05-259), this Court’s decision in White forecloses that under-
standing, see White, 548 U.S. at 64-65. 
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867 F.3d at 81 (Kavanaugh, J., concurring); id. at 80-81 
(Rogers, J., concurring), and the position articulated by 
the government in this brief.  And even assuming that 
the denial of petitioner’s requested transfer was a suf-
ficient basis for a Title VII claim, petitioner is unlikely 
to obtain any relief on the merits because she has not 
“establish[ed] that the alleged conduct was related to 
her race or sex.”  C.A. App. 58 (EEOC conclusion). 

2. The court of appeals correctly affirmed the dis-
missal of petitioner’s Title VII retaliation claim, Pet. 
App. 6-7, and no basis exists for this Court’s review.   

The parties and the courts below assumed that the 
retaliation standard specified in Title VII’s private-sector 
provision, 42 U.S.C. 2000e-3(a), applies to a claim 
against a federal employer.  Although the Court has 
“assume[d] without deciding” that a federal employee 
can bring a retaliation claim under Title VII, Green v. 
Brennan, 136 S. Ct. 1769, 1774 n.1 (2016), the Court has 
not definitively resolved the issue.  Moreover, even  
if the federal-sector provision did support a retaliation 
claim, the text of the provision would limit such claims 
to acts of retaliation that are “personnel actions,”  
42 U.S.C. 2000e-16(a), unlike the private-sector provi-
sion, which does not include such a limitation and covers 
retaliation that “extends beyond workplace-related or 
employment-related retaliatory acts and harm,” White, 
548 U.S. at 67.5  Although those unresolved issues may 
warrant review by this Court in an appropriate case, 
they are not properly presented here.  Indeed, the court 
of appeals concluded that petitioner “failed to oppose” 

                                                      
5 As discussed above (see pp. 10-16, supra), the formal denial of a 

lateral transfer constitutes a “personnel action” for purposes of  
42 U.S.C. 2000e-16(a), so petitioner’s retaliation claim would satisfy 
that element of the standard.  
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dismissal of her retaliation claim “in any meaningful 
way” in the district court, and accordingly “waived ap-
pellate review over the district court’s dismissal of  ” that 
claim.  Pet. App. 6. 

Even if petitioner had preserved her retaliation 
claim, and even if it were governed by the broader 
standard derived from the private-sector retaliation 
provision, 42 U.S.C. 2000e-3(a), her claim would still 
fail.  As the court below concluded, the DLA did not take 
any action against petitioner “that a reasonable em-
ployee would have found  * * *  materially adverse”—
that is, that “might have dissuaded a reasonable worker 
from making or supporting a charge of discrimination.”  
Pet. App. 7 (quoting White, 548 U.S. at 68).6  The only 
allegedly adverse action petitioner cites in this Court is 
the denial of her transfer request.  But as explained 
above, petitioner failed to submit her transfer request 
through the procedures that the DLA required (and 
that she does not contest as discriminatory).  Petitioner 

                                                      
6 A material-adversity requirement is appropriate under 42 U.S.C. 

2000e-3(a) because the text of that provision—unlike the private-
sector antidiscrimination provision, 42 U.S.C. 2000e-2(a)(1)—
broadly prohibits “discrimination” without specifying any particular 
forms of discrimination (i.e., discrimination “with respect to  * * *  
compensation, terms, conditions, or privileges of employment,”  
42 U.S.C. 2000e-2(a)(1)).  As this Court explained in White, the  
“antiretaliation provision protects an individual not from all retalia-
tion, but from retaliation that produces an injury or harm,” and a 
requirement of “material adversity” is necessary “to separate sig-
nificant [harms] from trivial harms” that Congress did not make ac-
tionable.   548 U.S. at 68; see ibid. (“An employee’s decision to report 
discriminatory behavior cannot immunize that employee from those 
petty slights or minor annoyances that often take place at work and 
that all employees experience.”).  Any retaliation claim that exists 
under Title VII’s federal-sector provision should have the same  
material-adversity requirement. 
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provides no basis to conclude that the DLA declined to 
grant the transfer as retaliation for protected conduct 
rather than for failure to comply with its required pro-
cedures.  Indeed, far from retaliating against her, peti-
tioner’s supervisor at the DLA “made efforts to give 
[her] experience in the Inventory Management branch,” 
the “department to which she desired a transfer.”  Id. 
at 17; see C.A. App. 61 (EEOC explaining that the 
DLA’s decision was based on “legitimate nonretaliatory 
reasons” that were not “pretext for retaliation”).  Peti-
tioner’s retaliation claim therefore lacks merit under 
any plausible standard. 

CONCLUSION 

The petition for a writ of certiorari should be denied. 

Respectfully submitted. 
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