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DECISION 
 

These consolidated2 appeals ask whether Title VII and the Rehabilitation Act require 
the Office of Personnel Management (OPM), in its role as steward of health benefits 
for federal employees, to provide for unlimited coverage of sex-rejecting services 
and procedures (sometimes referred to as “gender-affirming care,” “gender-
transition procedures,” or “sex transformation services”).  
 
Complainants are current and former employees of federal agencies. They identify 
as transgender, and they share a diagnosis of gender dysphoria, presently defined by 
the American Psychiatric Association as “the distress that may accompany the 
incongruence between one’s experienced or expressed gender and one’s assigned 
gender.” Diagnostic and Statistical Manual of Mental Disorders 511 (5th ed. 2022) 
(DSM-V). And each sought—and was denied—coverage for a sex-rejecting 
procedure under a health plan purchased through the Federal Employees Health 
Benefits (FEHB) program administered by OPM. Complainants contend OPM, by 
allowing FEHB carriers to provide less than full coverage for sex-rejecting services 
and procedures, has committed unlawful sex discrimination in violation of Title VII 
of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq., and unlawful disability 
discrimination in violation of the Rehabilitation Act of 1973, 29 U.S.C. § 791 et seq. 
After careful review, we find no violation.   
 

STANDARD OF REVIEW 
 
After their complaints were investigated, each Complainant requested a final 
decision from OPM.3 In each case, OPM concluded the Complainant had not 
demonstrated actionable unlawful discrimination. The instant appeals followed. 

 
2 EEOC regulations allow the Commission to consolidate for joint processing 
complaints consisting of substantially similar allegations of discrimination or 
relating to the same matter. 29 C.F.R. § 1614.606. For the sake of clarity and 
administrative efficiency, we exercise our discretion and consolidate Complainants’ 
appeals. 
 
3 One Complainant moves for sanctions and default judgment against OPM based 
on the untimeliness of its eventual final decision. Though OPM’s decision was 
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On appeal we review OPM’s decisions de novo. See 29 C.F.R. § 1614.405(a). This 
means we “review the documents, statements, and testimony of record” with fresh 
eyes, and we make our decision based on “[our] own assessment of the record[.]” 
U.S. Equal Emp. Opportunity Comm’n, Management Directive 110, Ch. 9, § VI.A.2 
(Aug. 5, 2015). 
 

ANALYSIS 
 

Over the years OPM has varied its approach to covering sex-rejecting services and 
procedures under FEHB plans. In 1985, OPM required carriers to exclude all sex-
rejecting services and procedures from plans (referred to at that time as “sex 
transformation services”). See Lawrence v. Off. of Pers. Mgmt., Appeal No. 
0120162065, 2024 WL 3040129, at 2 (EEOC May 30, 2024) (recounting the 
“exclusion of coverage for ‘[s]ervices, drugs, or supplies related to sex 
transformations . . .’”). In 2015, OPM shifted to a permissive approach, allowing 
carriers to offer plans with coverage for sex-rejecting services and procedures if they 
wished, or no coverage if they wished. See FEHB Program Carrier Letter No. 2014-
17 (June 13, 2014) (using the “sex transformation” terminology). And a year later, 
OPM instructed that “no carrier participating in the [FEHB] Program may have a 
general exclusion of services, drugs or supplies related to gender transition or sex 
transformations.” FEHB Program Carrier Letter No. 2015-12 (June 23, 2015) 
(citation modified). In other words, starting in the 2016 plan year, every FEHB 
carrier had to provide at least some coverage for sex-rejecting services and 
procedures.  
 
Between 2016 and 2018, Complainants enrolled in FEHB plans that covered some, 
but not all, sex-rejecting services and procedures. Each Complainant in turn 
requested, but was denied, coverage for an out-of-plan sex-rejecting procedure, such 
as an elective mastectomy or elective facial plastic surgery. Plans covering these 
procedures for purposes of sex-rejection were available, but Complainants chose 
narrower plans for one reason or another. For example, one Complainant explained 
that the plans with broader coverage for sex-rejecting services and procedures did 
not include the Complainant’s preferred primary care physician. 

 
untimely, we are not persuaded the lapse was in bad faith or materially prejudicial 
to this Complainant. The request for sanctions is DENIED.  
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A. Complainants have not shown unlawful discrimination based on sex or 

trans-identifying status 
 

Complainants first contend OPM’s decision to permit less than full coverage for sex-
rejecting services and procedures discriminates against trans-identifying employees 
in violation of Title VII’s prohibition against sex-based discrimination. The EEOC 
recently addressed a similar argument in Lawrence v. Office of Personnel 
Management. In Lawrence, the Commission considered OPM’s pre-2015 exclusion 
of all sex-rejecting services and procedures from the FEHB program. And a majority 
of the then-Commissioners held, “the Exclusion is discriminatory because it is an 
impermissible, sex-based rule for allocating employment benefits.” Appeal No. 
0120162065, 2024 WL 3040129, at 6. 
 

Skrmetti overrules Lawrence 
 
The decision in Lawrence, however, did not have the benefit of the Supreme Court’s 
analysis in United States v. Skrmetti, 605 U.S. 495 (2025). Skrmetti is binding 
precedent, and when applied here it requires overruling Lawrence. And, it bears 
noting, the circuit court cases the Commissioners relied upon in Lawrence have since 
been vacated and are no longer precedential. See Kadel v. Folwell, 100 F.4th 122 
(4th Cir. 2024), vacated sub nom., Crouch v. Anderson, 145 S. Ct. 2835 (June 30, 
2025) (remanding for further consideration in light of Skrmetti); Lange v. Houston 
County, 101 F.4th 793 (11th Cir. 2024), rev’d en banc, 152 F.4th 1245 (11th Cir. 
2025) (holding county’s health insurance plan that excluded sex-rejecting services 
and procedures did not facially violate Title VII (citing Skrmetti)).   
 

Under Skrmetti, regulation of a medical procedure is not equivalent to 
discrimination based on sex or trans-identifying status  

 
In Skrmetti, the Court considered whether a Tennessee law proscribing certain 
services and procedures, such as hormones and puberty blockers, to treat gender 
dysphoria in minors violated the Equal Protection Clause. See U.S. Const. amend. 
XIV, § 1. In upholding the law, the Court distinguished between classifications 
based on a medical diagnosis, which do not necessarily trigger heightened scrutiny 
under the Equal Protection Clause, and classifications based on sex, which do. 
Skrmetti, 605 U.S. at 510–11; compare Dobbs v. Jackson Women’s Health Org., 597 
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U.S. 215, 236 (2022) (absent evidence of pretext, heightened scrutiny is not 
triggered by “regulation of a medical procedure that only one sex can undergo”), 
with Miss. Univ. for Women v. Hogan, 458 U.S. 718, 723 (1982) (heightened 
scrutiny triggered by “policy expressly discriminat[ing] among applicants on the 
basis of gender”).  
 
The Court first concluded the Tennessee law was not an express classification based 
on sex or even trans-identifying status. See Skrmetti, 605 U.S. at 518–19.  Rather, 
the law distinguished between two groups, minors who sought the procedures and 
services in question to treat gender dysphoria and related diagnoses, and minors who 
sought the procedures and services to treat unrelated conditions. The first group 
would incidentally consist exclusively of trans-identifying minors, since “only 
transgender individuals seek treatment for gender dysphoria [and related 
diagnoses].” Id. at 519. But the second group would consist of a mix of trans-
identifying and non-trans-identifying minors. For example, both a trans-identifying 
and non-trans-identifying minor might receive “puberty blockers or hormones” for 
reasons unrelated to sex-rejection, such as “to treat a . . . congenital defect, 
precocious (or early) puberty, disease, or physical injury.” Id. at 507.  Because trans-
identifying minors belonged to both groups, the Court found there was “a ‘lack of 
identity’ between transgender status and the excluded medical diagnoses.” Id. 
(quoting Geduldig v. Aiello, 417 U.S. 484, 497 n.20 (1974)). The Skrmetti plaintiffs 
therefore could not equate their diagnosis of gender dysphoria with their sex or their 
trans-identifying status, and they could not rest their case solely on the grounds that 
the law expressly classified minors based on a diagnosis of gender dysphoria. 
 
“The Supreme Court’s reasoning in Skrmetti applies equally [to Title VII].” Lange, 
152 F.4th at 1252; see also Anderson v. Crouch, 2026 WL 667919, at *10–11 (4th 
Cir. Mar. 10, 2026) (concluding Skrmetti’s reasoning controlled the analysis of sex-
discrimination claims under the Affordable Care Act). While the Equal Protection 
Clause and Title VII have salient textual differences, “both target the same conduct: 
treating people who are otherwise similarly situated differently because of their 
membership in a protected class.” Kadel, 100 F.4th at 179 (Richardson, J., 
dissenting).4 The takeaway from Skrmetti is that taking a medical diagnosis like 

 
4 The laws differ chiefly in the defenses available once discriminatory treatment has 
been shown. Under Title VII an employer will not be liable if the discriminatory 
treatment is shown to arise from “a bona fide occupational qualification reasonably 
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gender dysphoria into consideration is not tantamount to discrimination because of 
sex or trans-identifying status. Applied here, this means Complainants cannot prevail 
under Title VII merely by showing that OPM and FEHB plans took gender dysphoria 
into account when making coverage decisions.  
 
Moreover, this is not a case involving “a classification that is so obviously a proxy 
for a suspect class that ‘an intent to disfavor that class can be readily presumed.’” 
Anderson, 2026 WL 667919, at *3 (quoting Bray v. Alexandria Women’s Health 
Clinic, 506 U.S. 263, 270 (1993)). Discrimination-by-proxy can be presumed only 
when an act “both overwhelmingly affects a suspect class and there’s no logical 
reason for the distinction the law makes other than targeting that suspect class.” Id. 
at *3 (emphasis in original) (citing Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 
275 (1979)). It is not inherently suspicious for a health insurance plan to make 
distinctions based on medical diagnosis and treatment purposes. And it is not 
illogical for a health plan to cover surgical procedures when used to treat severe 
physical ailments but decline to underwrite the risk from these procedures when used 
to treat “conditions [like gender dysphoria] that only manifests themselves through 
psychological or psychosocial symptoms.” Id. at *7.  
 
To resist this result, Complainants turn to the Supreme Court’s earlier decision in 
Bostock v. Clayton County, 590 U.S. 644 (2020). Bostock held that under Title VII 
discriminating “against a person for being . . . transgender” can, when employees 
are otherwise similarly situated, amount to “discriminating against that individual 
based on sex.” Id. at 660. But Bostock’s holding does not mean that every action that 
happens to affect a trans-identifying employee with gender dysphoria is 
discriminatory. In fact, the Court in Skrmetti found ample support from Bostock to 
conclude that gender dysphoria is not a proxy for sex or trans-identifying status. 
Bostock posits a simple test as one way to identify discrimination based on sex or 
trans-identifying status. Such discrimination has occurred “if changing the 

 
necessary to the normal operation of that particular business or enterprise.” 42 
U.S.C. § 2000e-2(e). And under the Equal Protection Clause a government 
defendant can avoid liability by showing their actions pass “rational basis scrutiny, 
intermediate scrutiny, or strict scrutiny,” depending on the nature of the underlying 
protected characteristic. United States v. Virginia, 518 U.S. 515, 567 (1996) (Scalia, 
J., dissenting) (describing the history of the tiers of scrutiny).  
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employee’s sex would have yielded a different choice by the employer.” Id. at 659–
60. Applied to Complainants here, the test does not show discriminatory treatment 
based on sex or trans-identifying status. Consider a female employee who is denied 
coverage for an elective mastectomy for the purposes of sex-rejection. If the 
employee’s sex is changed to male, they are still denied coverage for the procedure 
for lack of a qualifying diagnosis, such as breast cancer or gynecomastia. It follows 
that “neither [the employee’s] sex nor [their] transgender status is the but-for cause 
of [their] inability to obtain [the procedure].” Skrmetti, 604 U.S. at 521.  

 
OPM’s decision-making was not otherwise tainted by discriminatory bias 

 
Since Complainants’ coverage denials do not expressly discriminate based on sex or 
trans-identifying status, and since they do not pass the Bostock test, all that remains 
is to determine whether Complainants can nevertheless show that their trans-
identifying status was a “motivating factor” tainting OPM’s decision-making. 42 
U.S.C. § 2000e-2(m); see also § 2000e-16(a) (providing that personnel actions by 
federal agency employers shall be “free from” discrimination based on sex). They 
have not.  
 
Instead, the record persuasively shows that OPM carefully tailored its policy to 
balance biological reality with the evolving views of the medical community. 
“[R]ecognizing biological reality is ‘not a stereotype.’” Anderson, 2026 WL 667919, 
at *2 (quoting Nguyen v. INS, 533 U.S. 53, 68 (2001)). And the government is 
permitted to rationally credit (or discount) the views of the medical community as it 
sees fit. The permissive approach OPM eventually settled on, which allowed carriers 
largely to make their own decisions regarding coverage of sex-rejecting services, 
promoted market diversity to the benefit of all FEHB participants, including 
Complainants. In our close review of the record, we do not find convincing evidence 
to suggest that OPM’s market-based approach was tainted by animus against trans-
identifying individuals. We must reject Complainants’ Title VII claims.   
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B. Complainants have not shown unlawful discrimination based on 
disability 

 
As a second string to their bow, Complainants alternatively contend that OPM’s 
decision to allow less than full coverage for sex-rejecting services and procedures 
constituted unlawful disability discrimination. It did not.  
 
These claims arise under the Rehabilitation Act, which incorporates the liability 
standards of the Americans with Disabilities Act (ADA). 29 U.S.C. § 791(f).5 Under 
the ADA, “[n]o covered employer shall discriminate against a qualified individual 
on the basis of disability in regard to . . . terms, conditions, and privileges of 
employment.” 42 U.S.C. § 12112(a).  

 
Does the ADA cover gender dysphoria? 

 
The threshold question is whether Complainants have a disability within the 
meaning of the statute. The ADA defines disability generally as “a physical or 
mental impairment that substantially limits one or more major life activities.” 42 
U.S.C. § 12102(1), (1)(A); accord 29 U.S.C. § 705(20)(B). However, it also has an 
excepting clause that excludes “transvestism, transsexualism, pedophilia, 
exhibitionism, voyeurism, gender identity disorders not resulting from physical 
impairments, [and] other sexual behavior disorders.” Id. § 12211(b)(1); accord 29 
U.S.C. § 705(20)(F)(i). Complainants allege they have gender dysphoria, which they 
define as the distress caused by the incongruence between their sex and their 
perceived gender. Assuming—without deciding—that gender dysphoria meets the 

 
5 Congress has called for coordinated interpretation of the Rehabilitation Act and the 
ADA to “prevent[] imposition of inconsistent or conflicting standards for the same 
requirements” under the two statutes. 42 U.S.C. § 12117(b). Accordingly, “cases 
construing one statute are instructive in construing the other.” McPherson v. Mich. 
High Sch. Athletic Ass’n, 119 F.3d 453, 460 (6th Cir. 1997) (quoting Andrews v. 
Ohio, 104 F.3d 803, 807 (6th Cir. 1997)). 
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general definition of a disability, we consider whether it falls under the excepting 
clause. 
 
Only one circuit, the Fourth, has addressed in a published decision whether gender 
dysphoria falls within the ADA’s excepting clause. In Williams v. Kincaid, a divided 
panel held it does not. 45 F.4th 759 (4th Cir. 2022), reh’g en banc denied, 50 F.4th 
429 (2022).   
 
The Fourth Circuit panel majority defined its task as “determin[ing] whether ‘gender 
identity disorders’ includes gender dysphoria, [using] the meaning of the ADA’s 
‘terms at the time of its enactment.’” Kincaid, 45 F.4th at 766–67 (quoting Bostock, 
590 U.S. at 643). The panel majority observed that at the time of the ADA’s passage, 
circa 1990, the medical community acknowledged a class of “gender identity 
disorders . . . the essential feature of [which] is an incongruence between assigned 
sex . . . and gender identity.” Id. at 767 (quoting Am. Psych. Ass’n, Diagnostic and 
Statistical Manual 71 (3d ed., rev. 1987) (DSM-III-R)). Turning to the more recent 
literature, the panel majority noted the medical community no longer refers to 
“gender identity disorders” and instead favors the term “gender dysphoria.” This 
restyled modern diagnosis is, by the panel majority’s lights, defined by both an 
incongruence between sex and identity and “clinically significant distress.” Id. 
(quoting DSM-V (2013)). The panel majority thus distinguished, “[t]he obsolete 
diagnosis [of gender identity disorder] focused solely on cross-gender identification; 
the modern one [of gender dysphoria] on clinically significant distress.” Id. at 769 
(emphasis added). The panel majority ultimately concluded this difference in 
diagnostic factors means gender dysphoria is categorically distinct from the class of 
gender identity disorders described in the older DSM-III-R and therefore not covered 
by the ADA’s excepting clause. Id. at 769–70. 
 
We do not agree with the Fourth Circuit panel majority’s foundational premises nor 
its conclusions. Our disagreement rests on traditional principles of statutory 
construction. We have no role to play or input to offer on the wisdom or desirability 
of the excepting clause. That is Congress’s, and the public’s, exclusive domain. Our 
purpose in voicing our disagreement is simply to give full and faithful effect to the 
law as Congress has written it, not as we or anyone else would wish it written.  
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The Fourth Circuit panel majority’s faulty reasoning can be restated syllogistically: 
 
- All individuals who experience an incongruence between their assigned 

sex and their gender identity have a gender identity disorder, as understood 
by the medical community from 1983 to 2013 and by Congress in 1990, 
regardless of accompanying distress.  
 

- Gender dysphoria requires incongruity and accompanying distress, 
therefore not every individual who experiences an incongruence between 
their assigned sex and their gender identity has gender dysphoria, as 
presently understood by the medical community, 

 
- Since gender identity disorders affect a wider population than gender 

dysphoria, the two conditions are different.  
 

The panel majority drew its flawed starting premise, that all trans-identifying 
individuals have a gender identity disorder even without any accompanying distress, 
from the DSM-III-R’s remark that incongruence between sex and gender identity is 
an “essential feature” of “gender identity disorders.” While the DSM is not a statute, 
it is still a text, and its exegesis must be fashioned using the traditional tools of 
construction. Unlike the panel majority, we do not limit our field of vision to a single 
sentence. The interpretation of a text is necessarily a “holistic endeavor,” United 
Sav. Assn. of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 371 
(1988), and “must not be guided by a single sentence or member of a sentence, but 
[must] look to the provisions of the whole [text.]” Kelly v. Robinson, 479 U.S. 36, 
43 (1986).  
 
Turning to the DSM-III-R’s wider text, we note there is, in fact, no specific diagnosis 
for gender identity disorder per se. Rather, the DSM-III-R posits a general category 
of gender identity disorders, plural, followed by specific diagnoses. Though each 
specific diagnosis has at least one unique criterion, they all share a common element 
of distress:  
 

- Gender Identity Disorder in Children requires “persistent and intense 
distress about being a girl [or] a boy;”  
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- Gender Identity Disorder in Adolescence or Adulthood, Nontranssexual, 
requires “persistent discomfort and sense of inappropriateness about one’s 
assigned sex;” and  

 
- Transsexualism requires “persistent discomfort and sense of 

inappropriateness about one’s assigned sex.”6  
 
DSM-III-R at 71–77.  
 
Careful attention to the entire text shows, contrary to the Fourth Circuit’s unduly 
narrow view, the historical understanding of gender identity disorders was not 
“focused solely on cross-gender identification” without regard for accompanying 
distress. Distress was, in fact, an essential element of each specific gender identity 
disorder as they were understood in 1983 when the DSM-II-R was published and in 
1990 when Congress passed the ADA. It was erroneous for the Fourth Circuit to 
credit commentators who claimed that “being trans alone . . . could [sustain] a 
diagnosis of gender identity disorder under [earlier versions of the DSM].” Kincaid, 
45 F.4th at 769 (quoting Ali Szemanski, Note, Why Trans Rights Are Disability 
Rights: The Promises and Perils of Seeking Gender Dysphoria Coverage Under the 
Americans with Disabilities Act, 43 HARV. J. L. & GENDER 137, 147 (2020)). Neither 
the DSM-III-R nor the ADA pathologized trans-identifying status qua trans-
identifying status. It is irrelevant to our interpretation of the statute that the American 
Psychiatric Association, a private entity, came to “believe[] that the phrase ‘gender 
identity disorder’ carried a stigma,” and that it changed its terminology “to eliminate 
that stigma.” Kincaid, 50 F.4th 429 (Mem.) (Quattlebaum, J., dissenting to denial of 
rehearing en banc). Regardless of this shift in phrasing, the key underlying 
diagnostic criteria remain the same for gender identity disorders and gender 
dysphoria. Any distinction the panel majority drew between the two was illusory.   

 
6 The primary difference between Gender Identity Disorder in Adults and 
Transsexualism is that a diagnosis of Transsexualism has an additional criterion of 
“a persistent preoccupation . . . with getting rid of one’s primary and second sex 
characteristics and acquiring the sex characteristics of the other sex.” Id. at 76. Had 
Complainants presented their symptoms to a provider circa 1990, they likely would 
have been diagnosed with “Transsexualism,” one of the diagnoses specifically 
excluded from ADA coverage. 42 U.S.C. § 12211(b)(1). 
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If we table the Fourth Circuit’s faulty premises and return to square one, we find, as 
a matter of basic statutory interpretation, that gender dysphoria must fall within the 
ADA’s excepting clause. True, nowhere in the statute does Congress use the term 
gender dysphoria. But we can draw no negative inference from this absence since 
the term did not exist at the time of the ADA’s passage. And in any event, Congress 
did not structure the excepting clause as a wholly self-contained list. In addition to 
specific conditions like pedophilia, transvestism, and transsexualism, the clause 
includes, first, the general category of gender identity disorders, plural, not resulting 
from a physical impairment, and second, an even broader category of “other sexual 
behavior disorders.” 42 U.S.C. § 12211(b)(1). Gender dysphoria, as Complainants 
and the medical community presently define it, fits comfortably under either general 
term. 
 
We have already discussed the historical understanding of gender identity disorders 
at the ADA’s passage circa 1990. Congress is unlikely to legislate in a vacuum, and 
given the DSM’s influential role in setting the medical community’s lexicon, 
“[t]here is no reason to think Congress’s use of the descriptive term ‘gender identity 
disorders’ was an accident.” Lange v. Houston County, 608 F. Supp. 3d 1340, 1361 
(M.D. Ga. 2022) (appealed on other grounds). Using the DSM-III-R as the most 
fitting gloss, we find that gender identity disorders were understood, circa 1990, to 
encompass several conditions characterized by distress caused by an incongruence 
between sex and identity. Therefore, “what [each Complainant] alleges [they] 
experience as a person with gender dysphoria—discomfort or distress that is caused 
by a discrepancy between a person’s gender identity and that person’s sex assigned 
at birth (and the associated gender role and/or primary and secondary sex 
characteristics)—falls precisely under the DSM-III-R’s description of, and 
diagnostic criteria for, gender identity disorders.” Kincaid, 45 F.4th at 782 
(Quattlebaum, J., dissenting in part) (quotations omitted). As far as the ADA is 
concerned, gender dysphoria is at most a consolidated and restyled diagnosis that 
still squarely falls within the original ambit of the excepting clause’s understanding 
of gender identity disorders.7 To hold otherwise would allow mere “linguistic drift” 

 
7 Complainants here do not allege or otherwise establish that their gender dysphoria 
“result[s] from [a] physical impairment.” 42 U.S.C. § 12211(b)(1). 
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to thwart clear Congressional intent. Id. at 780. And it would give the unelected 
drafters of the DSM an effective veto over Congress. See id. at 785. 
 
We find further support in the excepting clause’s terminating catch-all term “other 
sexual behavior disorders.” “Under the rule of ejusdem generis, where general words 
follow an enumeration of specific items, the general words are read as applying only 
to other items akin to those specifically enumerated.” Harrison v. PPG Indus., Inc., 
446 U.S. 578, 588 (1980). Applied here, the term “sexual behavior disorders” does 
not necessarily mean every conceivable disorder implicating a sexual behavior. 
Rather, the catch-all encompasses only those sexual behavior disorders similar in 
kind to those already listed. Still, the listed disorders cover a lot of ground, including 
conditions ranging from pedophilia, exhibitionism, and voyeurism on one end, to 
transvestism, transsexualism, and gender identity disorders on the other. By putting 
all these conditions into a single list and terminating that list with the catch-all term 
“other sexual behavior disorders,” Congress evinced an intent to paint with a “broad 
brush.” Kincaid v. Williams, 143 S. Ct. 2414, 2417 (2023) (Alito, J., dissenting from 
the denial of certiorari). Gender dysphoria is so directly akin to the range of 
enumerated conditions that it must fall within the catch-all’s reach.  

 
The Fourth Circuit’s incorrect interpretation still receives deference 

 
Though the Fourth Circuit was wrong on the history and the law, we cannot rest our 
decision here on our disagreement with their interpretation of the statute. As it 
happens, the underlying complaints possibly arise within the Fourth’s geographic 
jurisdiction, and we think it prudent to yield to their interpretation.  
 
The Rehabilitation Act, 29 U.S.C. § 794a(a)(1), borrows Title VII’s remedial 
provisions, including its special venue provision, 42 U.S.C. § 2000e-5(f)(3), 
allowing a civil action in “any judicial district in the State in which the unlawful 
employment practice is alleged to have been committed, in the judicial district in 
which the employment records relevant to such practice are maintained and 
administered, or in the judicial district in which the aggrieved person would have 
worked but for the alleged unlawful employment practice.”  
 
At first blush, these elements most likely place venue in the district court for the 
District of Columbia. The alleged unlawful employment practice, OPM’s decision-
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making on FEHB coverage, occurred in D.C. The records related to that decision are 
in D.C. And each Complainant worked in D.C.  
 
However, each Complainant resided in either Virginia or Maryland, states within the 
Fourth Circuit. And here is where they ostensibly felt the effects of the alleged 
unlawful employment practice. A few district courts, albeit none yet under the 
Fourth Circuit that we could find, have found that an unlawful employment practice 
occurs both in the place where the malefactor committed discrimination and in the 
place where the victim felt the effects of discrimination. See Tamashiro v. Harvey, 
487 F. Supp. 2d 1162, 1165 (D. Haw. 2006); Berry v. Potter, 2006 WL 335841, *3 
(D. Ariz. 2006); but see Whipstock v. Raytheon Co., 2007 WL 2318745, at *3 (E.D. 
Mich. 2007) (holding that “under the plain unambiguous language of the statue, 
venue is proper only where the unlawful employment practice is alleged to have 
been committed, regardless of where its effects are felt”). Though the chance is 
remote, it is not impossible that a district court in Virginia or Maryland could find 
venue along these lines.  
 
We are therefore faced with two possible venues, the D.C. Circuit or the Fourth 
Circuit. The links to the D.C. Circuit are stronger, but it has not yet addressed the 
excepting clause. The links to the Fourth Circuit are tenuous, but it has addressed 
the issue head-on. Without guidance from the Supreme Court or any other circuit to 
anchor our decision, and in an abundance of caution, we defer to the Fourth Circuit’s 
incorrect view for the instant appeals. Despite the Commission’s disagreement with 
the Fourth Circuit’s interpretation, we therefore assume, without deciding, that 
Complainants’ gender dysphoria does not fall within the ADA’s excepting clause.  
 
It may seem strange for us to go to such great efforts to explain why the Fourth is 
wrong only to, in the end, apply its interpretation. Our disagreement is more than 
mere sound and fury. As much as we recognize that the judiciary has the final say 
on the law, we still embrace our complementary role as an executive agency to 
contribute our voice on “a question of great national importance.” Kincaid, 143 S. 
Ct. at 2414 (Alito, J., dissenting). Other circuits will inevitably face this issue, and 
we offer our analysis as “a body of experience and informed judgment to which 
courts and litigants may properly resort[.]” Skidmore v. Swift & Co., 323 U.S. 134, 
140 (1944).  
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Even if gender dysphoria is covered, OPM’s decision-making is protected by the 
ADA’s safe-harbor provision  
 

Applying the Fourth Circuit’s view that gender dysphoria is a covered disability 
under the ADA (and by extension under the Rehabilitation Act) does not 
automatically resolve these claims. Complainants must still show the Agency 
committed an unlawful discriminatory act because of their gender dysphoria.  
 
By Complainants’ lights, the FEHB plans they purchased were discriminatorily 
flawed because the plans covered their sought-after procedures for some treatment 
purposes but not for the purpose of sex-rejection. To illustrate, while female 
Complainants were denied coverage for elective mastectomies for the purpose of 
sex-rejection, their plans would have covered the same procedure to treat or prevent 
breast cancer. And while male Complainants were denied coverage for elective 
facial plastic surgery for the purpose of presenting a more feminine appearance, their 
plans would have covered facial plastic surgery to correct a congenital defect or 
repair a serious injury.  
 
Congress in passing the ADA anticipated that employer-sponsored insurance plans 
might need to exclude treatments or limit them for certain purposes in line with 
“well-established” practices in the insurance industry. Weyer v. Twentieth Century 
Fox Film Corp., 198 F.3d 1104, 1116 (9th Cir. 2000). The Act therefore provides a 
safe harbor for “bona fide benefits plan not subject to State laws that regulate 
insurance,” unless the plan was adopted “as a subterfuge to evade the purposes of 
the [Act’s prohibition on disability discrimination].” 42 U.S.C. § 12201(c). On the 
facts here, the FEHB program falls well within the safe harbor’s aegis.  
 
First, the FEHB program provides bona fide benefits plans. In an analogous context 
the Supreme Court has explained that a benefits plan is “bona fide” so long as it 
“exists and pays benefits.” Pub. Emps. Ret. Sys. of Ohio v. Betts, 492 U.S. 158, 166 
(1989) (citation omitted), superseded by statute on other grounds. Each FEHB plan 
undisputedly does this. 
 
Second, FEHB plans are not subject to state laws that regulate insurance. The FEHB 
program’s enabling statute “supersede[s] and . . . preempt[s] any State or local 
law . . . which relates to health insurance or plans.” 5 U.S.C. § 8902(m)(1); see also   
Coventry Health Care of Mo., Inc. v. Nevils, 581 U.S. 87, 96 (2017) (finding that 
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FEHB’s enabling statute preempted state law which did not permit reimbursement 
and subrogation of insurance claims); cf. Rouse v. Berry, 848 F.Supp.2d 4, 7 (D.D.C. 
2012) (holding that the Federal Long Term Care Insurance Program, established by 
federal statute and administered by OPM, falls within the ADA’s safe harbor for 
insurance plans).  
 
The remaining question is whether OPM, by permitting FEHB plans to place some 
limits on coverage for sex-rejecting purposes, has manufactured a “subterfuge” 
against the Act’s non-discriminatory purpose. See 42 U.S.C. § 12201(c). Past EEOC 
federal sector decisions presumed that all limitations were a subterfuge unless OPM 
could prove they were “justified . . . by legitimate actuarial data, or by actual or 
reasonably anticipated experience.” Theo B. & Cathie K. v. Office of Pers. Mgmt., 
EEOC Appeal No. 0520080057, 2018 WL 7201478, at *6 (Dec. 21, 2018) (voted 
decision); see also Polifko v. Office of Pers. Mgmt., Appeal No. 01960976, 1997 WL 
165687, at *9 (EEOC Apr. 3, 1997) (voted decision) (plan limitations are a 
subterfuge unless agency meets its “burden” to prove otherwise).  
 
This interpretation of the safe harbor provision has been rejected “by 
every . . . circuit to have considered the issue,” E.E.O.C. v. Aramark Corp., 208 F.3d 
266, 271 (D.C. Cir. 2000); see Johnson v. K Mart Corp., 273 F.3d 1035, 
1057 (11th Cir. 2001) (placing burden on employee to “establish that [the employer] 
specifically intended to use [the safe harbor] as a subterfuge to evade the purposes 
of [the statute]”), vacated pending reh’g en banc, 273 F.3d 1035, 1070 (11th Cir. 
2001) (decision suspended as a result of the automatic stay imposed by Kmart 
Corp.’s bankruptcy petition); Leonard F. v. Israel Discount Bank of New York, 199 
F.3d 99, 105 (2d Cir. 1999) (“In the context of the subterfuge clause of Section 
501(c) of the ADA, neither the dictionary definition nor the Supreme Court’s 
reasonably suggests that absence of actuarial justification for differential insurance 
benefits is sufficient to demonstrate a ‘subterfuge’ to evade the purposes of an 
Act[.]”); Rogers v. Dep’t of Health and Envtl. Control, 174 F.3d 431, 437 (4th Cir. 
1999) (“[W]e do not find anything in § 501(c) of the ADA (or anywhere else in the 
Act) that requires a plan sponsor or administrator to justify a plan’s separate 
classification of mental disability with actuarial data.”);  Ford v. Schering-Plough 
Corp., 145 F.3d 601, 611–12 (3rd Cir. 1998) (“[W]e will not construe section 501(c) 
to require a seismic shift in the insurance business, namely requiring insurers to 
justify their coverage plans in court after a mere allegation by a plaintiff.”); Parker 
v. Metropolitan Life Ins. Co., 121 F.3d 1006, 1012 n.5 (6th Cir. 1997) (rejecting as 
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inconsistent with the statutory text the view expressed in the Department of Justice 
Technical Assistance Manual that different insurance benefit or coverage levels 
based on disability are permitted only where “based on sound actuarial principles” 
or “related to actual or reasonably anticipated experience”); Krauel v. Iowa 
Methodist Med. Ctr., 95 F.3d 674, 678–79 (8th Cir. 1996) (rejecting the EEOC’s 
interim guidance on the actuarial justification defense as contrary to the plain 
language of the statute and not entitled to deference). 
 
It is puzzling to see prior Commissioners, even as recently as 2018, advancing an 
interpretation of the statute that has been so uniformly and emphatically rejected by 
the courts. As we discussed with Kincaid, supra, the EEOC, when exercising its 
quasi-judicial authority, must yield interpretative authority to the courts. On the safe 
harbor provision, the courts have squarely rejected the EEOC’s atextual view that a 
“mere[] . . . lack of actuarial justification” is presumptively a “subterfuge[.]” 
Aramark, 208 F.3d at 271. Any prior federal sector decisions based on this view, 
including Theo B. and Polifko, are overruled.  
 
The correct approach, in line with the courts, is to simply give the term “subterfuge” 
its ordinary meaning as “a scheme, plan, stratagem, or artifice of evasion.” Betts, 
492 U.S. at 167 (citation omitted) (defining “subterfuge” as used in the ADEA’s safe 
harbor provision); Aramark, 208 F.3d at 271 (finding that Betts’s definition of 
subterfuge under the ADEA controls an analogous provision in ADA). From this 
ordinary meaning it follows that the term “subterfuge includes a specific intent to 
circumvent or evade a statutory purpose.” Aramark, 208 F.3d at 269; see also Betts 
at 170 (the term subterfuge “includes a subjective element”).  
 
Complainants have not persuasively established that OPM acted out a subterfuge. In 
our close review, the record instead shows OPM acted carefully and rationally as it 
sought to balance costs, medical needs, and other actuarial considerations.  
 
This is exactly the sort of reasoned decision-making protected by the safe harbor. To 
hold otherwise would “invite challenges to virtually every exercise of OPM’s 
discretion with respect to the allocation of benefits amongst an encyclopedia of 
illnesses.” Modderno v. King, 871 F. Supp. 40, 43 (D.D.C. 1994), aff’d, 82 F.3d 
1059 (D.C. Cir. 1996). This would amount to a wholesale repeal of Congressional 
designs for the FEHB program. In the absence of authoritative precedent, we decline 
to go down that road. In provisioning for health benefits for federal employees, 
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Congress mandated that OPM “shall include such maximums, limitations, 
exclusions, and other definitions of benefits as the Office considers necessary or 
desirable.” 5 U.S.C. § 8902(d) (emphasis added). So long as OPM operates without 
subterfuge, the disability-discrimination statutes enforced by the EEOC do not erode 
its broad Congressionally endorsed authority to make necessary and oftentimes 
difficult decisions about what to cover. 

CONCLUSION 

We AFFIRM the Agency’s final order in each complaint. OPM’s June 2015 Program 
Letter permitting FEHB plans to provide less than full coverage for sex-rejecting 
services and procedures was not unlawful sex or disability discrimination.  
 
On the sex-based claims, we correct the erroneous decision in Lawrence and align 
the EEOC with binding precedent from the Supreme Court in Skrmetti. On the 
disability-based claims, we rest our decision narrowly on the federal courts’ 
consistent interpretation of the safe-harbor provision for insurance plans while still 
deferring to the very limited circuit authority on the threshold (and largely unsettled) 
issue of whether gender dysphoria is a covered disability.   
 
 

STATEMENT OF RIGHTS - ON APPEAL 
RECONSIDERATION (M1125) 

The Commission may, in its discretion, reconsider this appellate decision if 
Complainant or the Agency submits a written request that contains arguments or 
evidence that tend to establish that:  

1.  The appellate decision involved a clearly erroneous interpretation of 
material fact or law; or  

2.  The appellate decision will have a substantial impact on the policies, 
practices, or operations of the agency.  

Requests for reconsideration must be filed with EEOC’s Office of Federal Sector 
(OFS) within thirty (30) calendar days of receipt of this decision.  If the party 
requesting reconsideration elects to file a statement or brief in support of the request, 
that statement or brief must be filed together with the request for 
reconsideration.  A party shall have twenty (20) calendar days from receipt of 
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another party’s request for reconsideration within which to submit a brief or 
statement in opposition.  See 29 C.F.R. § 1614.405; Equal Employment Opportunity 
Management Directive for 29 C.F.R. Part 1614 (EEO MD-110), at Chap. 9 § VII.B 
(Aug. 5, 2015).   

Complainant should submit their request for reconsideration, and any statement or 
brief in support of their request, via the EEOC Public Portal, which can be found at 
https://publicportal.eeoc.gov/Portal/Login.aspx.  Alternatively, Complainant can 
submit their request and arguments to the Director, Office of Federal Sector, Equal 
Employment Opportunity Commission, via regular mail addressed to P.O. Box 
77960, Washington, DC 20013, or by certified mail addressed to 131 M Street, NE, 
Washington, DC 20507.  In the absence of a legible postmark, a complainant’s 
request to reconsider shall be deemed timely filed if OFS receives it by mail within 
five days of the expiration of the applicable filing period.  See 29 C.F.R. § 1614.604.   

An agency’s request for reconsideration must be submitted in digital format via the 
EEOC’s Federal Sector EEO Portal (FedSEP).  See 29 C.F.R. § 1614.403(g).  Either 
party’s request and/or statement or brief in opposition must also include proof of 
service on the other party, unless Complainant files their request via the EEOC 
Public Portal, in which case no proof of service is required.  

Failure to file within the 30-day time period will result in dismissal of the party’s 
request for reconsideration as untimely, unless extenuating circumstances prevented 
the timely filing of the request.  Any supporting documentation must be 
submitted together with the request for reconsideration.  The Commission will 
consider requests for reconsideration filed after the deadline only in very limited 
circumstances.  See 29 C.F.R. § 1614.604(f). 

COMPLAINANT’S RIGHT TO FILE A CIVIL ACTION (S0124) 

You have the right to file a civil action in an appropriate United States District Court 
within ninety (90) calendar days from the date that you receive this decision.  If 
you file a civil action, you must name as the defendant in the complaint the person 
who is the official Agency head or department head, identifying that person by their 
full name and official title.  Failure to do so may result in the dismissal of your case 
in court.  “Agency” or “department” means the national organization, and not the 
local office, facility or department in which you work. If you file a request to 



  0120172750, 0120172751 
  2020000643, 2021005019 

 

 

20 

reconsider and also file a civil action, filing a civil action will terminate the 
administrative processing of your complaint.  

RIGHT TO REQUEST COUNSEL (Z0815) 

If you want to file a civil action but cannot pay the fees, costs, or security to do so, 
you may request permission from the court to proceed with the civil action without 
paying these fees or costs. Similarly, if you cannot afford an attorney to represent 
you in the civil action, you may request the court to appoint an attorney for you. You 
must submit the requests for waiver of court costs or appointment of an 
attorney directly to the court, not the Commission. The court has the sole 
discretion to grant or deny these types of requests. Such requests do not alter the 
time limits for filing a civil action (please read the paragraph titled Complainant’s 
Right to File a Civil Action for the specific time limits). 

FOR THE COMMISSION: 

 
 
______________________________      
Raymond Windmiller 
Executive Officer 
Executive Secretariat 
 
 
__________________ 
Date 
  

March 24, 2026
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